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A. SUMMARY OF ARGUMENT
Robert Yates pleaded guilty in Spokane County Superior Court to

13 counts of first deg'ree murder and one count of attempted first degree
- murdef resglti'ng m a total sentence of 408 yeai‘s., Two murders. in Pierce L o

' Couefy Were to b‘e.xincluded»’i‘n the plea agreement, b_ut at theelex.lenth ‘ |
; hour, the Pierce Coﬁnty Prosecutor’s Office withdrew from the plea
' -agreement in order to 'pur_sue the death penelty. At trial in Pierce County,

the court utilized an incorrect standard, alloWihg the State to “a_dmit' o o

evidence of the cases from Spokane County to prove the aggravatiﬁg"

element of common scheme or plan. Based in part on this incorrect

staﬁdﬁd o‘f proof, Mr Yates was convicted:ofj two counts of eg:graygtejd': e
mufdef and Sehteneed to death. ‘ o

: | On appeal, Mr Yatee contends the State‘was estopped from o B o |

.'proc_eeding,‘on thes:e»f’»\ﬁfo counts based upon the State’s conduct during the | | '
plea negotiatione; ‘Speciﬁcelly, enticing Mr. Yates to plead guilty, then |

, vutvili'zing the information he provided in reliance on the plea negotiatiohs
V "vto ceﬁ{fict and seﬁfeeee hiﬁi 'fo death. Further, .Mr. YateS'Cefl%ceﬁds‘ fhe tr1a1 s
-court’s fulir'ig regaifding the State’s burden of proof for the 'aggravétiﬁé B

element of commo_n.scheme or plan lessened the burden of proof '”beIow

that required by the United States and Washington Constitutions. Finally,' -

M. Yates contends an array of prosecutorial misconduct and a variety of



eIToneous evidentiary rulings violated both the rules of evidence as well as
s right to a fair trial |

Regarding his sentence of death, Mr. Yates contends the trial court
erred in not finding the Spokane County and Plerce County sentences to
be consecutive sentences, the death sentencezwas the product of passion
and prejudice due to prosecutorial misconduct at the closing ‘argument of

the penalty phase and his sentence of death is dlsproportlonate to h1s

sentence in Spokane County for the same conduct and dlsproportlonate to B .

the sentence of serral krller Gary Rldgeway, who admitted kllhng more .

~ than 50 Wo_men, e

* B. ASSIGNMENTS OF ERROR
1. The trial court erred and deprived Mr. Yates of his Fourteenth

Amendment right to due process by allowing the State to seek the death

. penalty.

2. The court: erred in failing to equ1tably estop the State from
seekmg the death penalty
- 3 The court erred in ruling that absent a challenge to hlS plea " '
agreement entered in Spokane County, Mr. Yates could not seek to.
prevent the State from pursuing the death penalty in this case.
4. The court erred in entering Fmdmg of Fact Regardmg Equitable

_ Estoppel 4.



5. The court erred in entering Finding of Fact Rega:rding quﬁtablg
Estoppel 5 (a) and (b). | |
6. The cou'rt. erred in entering Finding of Fact Regarding Equitable - :
Estoppel 11.
| 7.. The -co‘urt' erred in entering Finding of Fact Regardirig Equitable . -
: ) Es’;oppei 12. ) o
8. Chapter,ilO.95 RCW violates equa_liprotection undér the
: Fourteenth. Ameﬁdinent of the United States Cénstimtion. o | |
9. Chapter 10.95 RCW violates equal protection ander art, 1 '§'12
of the Washington Constitution. |
o 10 The trial court’s granting the State’s challenges for cause of
juroré 39, 52, and74 violated Mr. Yates’s Sixth and Fourtgenth
‘ Amendmentn g.h_ts’ .,to"‘ a faﬁr and impartial Jury | |
| -1 1 The tnal court’s denial of defensé pa"uses for chéllenge 9,29, B
100,’ and 120 vibla%ted Mr. Yates’s Sixth and Fourteenth Améndment rights | : |
. ;fo a fair and impartial jury. | |
12.. The triél court’s refusal to allow the defense to ask jurors their -
- religious afﬁliaticl)n.,“-if any, as it impacted the jurors’ definition of me’réy
violated Mr. Yates;s Sixth and Fourteenth Amendment rights to a fair and -

impartial jury.



13. Instruction 20 relieved the State of its. burden proving beyond
" areasonable doubt the element that the murders were committed as part of -
a common scheme or plan. |
14. The court violated Mr. Yates’s right to due process when it
reﬁ.tsed to instruct the jury regarding the common scheme or plan element
as set forth in Defense Proposed Instructlon 7 |
: 15 ‘The court Vlolated Mzr. Yates’s nght to due process When 1t .
reﬂlsed to 1nstruct the Jury on common scheme or plan as specﬂied 1n g
Defendant’-s Proposed Instruct1on 6. | |
' 16 The cou;tti'erred tn entering F1nd1ng of Fact on Eyidence of .
: Common Scheme or Plan No. V to the extent it finds excluSion of
| 'evijdence of the Spokane County murders Would hinder the Stete’s ability |
.tQ provethe aggrayétrng etentent of common Scheme or pl»an.z, |
| 17 : The'court erred in entering Finding of Fact on Evidence of | =
Cornrnon Scheme or'PIan No. VII to the extent it finds the only unfair
prejudicia.lv effect to Mr. Yates of admission of the Spokane County |
murders would be the that it might be considered by the jury as propensity ’
ev1dence to ﬁnd h1m guilty of the P1erce County murders B
. 18 In the absence of sufficient. ev1dence from Wh1ch the Jury
’ could conclude the State proved beyond a reasonable doubt Mr Yates

- committed the rnu_rders of Ms. Mercer and Ms. Ellis as part of'a common



scheme or plan, the court deprived Mr. Yatesi of due process by entering a
conviction and death sentence.
19. The court violated Mr. Yates’s right to due process when it

’reﬁased to 1nstruct the - jury that “[tThe ex1stence of a fact cannot rest in -

.guess, speculatlon_,'or conjecture” as spe01ﬁed in Defense Proposed
: "_Instru‘ction 3. o |
‘ 20 In the absence of sufficient ev1dence from which the Jury

E could conclude the State proved beyond a reasonable doubt Mr Yates e
E comrmtted the murders during the course of, in furtherance of, or in ﬂight ﬁ
from robbery in the first or second degree, the court deprived Mr. Yates of |
due process by entering a conviction and death sentence. | |

21 In the absence of sufficient ev1dence from which the jury

o could conclude the State proved beyond a reasonable doubt. Mr Yates

' conmntted the murders to. conceal the commission of the misdemeanor E
| 'offensebf patronizi’ng a prostitute the court deprived Mr. Yates of due
v ',process by entering._a_ conviction and death ‘senterice; -

22. The second amended information failed to provide Mr. Yates . -
with the notice reduired by the Fourteenth Amendment and Article I, § 22~
; as it failed to include all of the elements of the offense of first degree |

murder with aggravating elements.



23. The trial court erred and violated the Eighth and Fourteenth
Amendments in refdsing to instruct the jury on the offense of first degree :
murder as a lesser included offense of aggravated first degree murder as
~set r"orth in Defense Proposed Instruction 2: |
24. The court violated Mr. Yates s Fourteenth Amendment nght to
' :due process and ER 402 ER 403, ER 404 and ER 702 when it allowed

Mark Safank to render an expert opinion.

25, ‘The coilrt violated Mr. Yates’s Fourteenth Amendment right to

| due process and ER 402, ER 403, ER 404 and ER 702 when it admltted
. ‘hnkage assessment ev1dence to prove the aggravatrng element of common | _: |
A-‘scheme or plan.‘,; o | - |
©.26. The court violated Mr. Yates’s nght to Fourteent:h" Ame’ndrnent' G
| _due_process and ER ‘406_ and ER 702 when it tﬂlowed Lynn Ev‘ersor_r to o
- render an expert oprmon ‘
27. The court v101ated Mr. Yates’s S1xth and Fourteenth

Amendment rights to present a defense and rights to equal protection and :

due process when it’ldenied his motion for funds" to pay for an expert on - RETRST

prostitution. |
28. The court violated Mr. Yates’s Fourteenth Amendment right to
due prOcess when it admitted irrelevant and prejudicially gruesorne

| ‘photographs.



29. The court violated Mr. Yates’s Fourteenth Amendment right to
due process when it admitted for illustrative purposes an extremely large,

inaccurate, and misleading chart.

--30. The pfosécutor violated Mr. Yates’s Sixth Amendment right to |

S a fair trial and Fourfeenth Amendment righf to due process vby committing
: miséohducf dﬂr_jﬁg b}osing argument in the _guilt‘phase of the tﬁal.

" 31. Tﬁé court yidlaféd Mr. Yates’s F.oﬁrtéenth Ameﬁdment due

) proéess right to a fai.f.trial when it denied his motion for a mistrial dueto

prosecutorial misconduct.

32. The prosécutor committed misconduct when he violated the - L

court’s discovéfy otder in questioning a witﬁéss.
33, Tﬁg présé@uto;’s.questioning ofa Witness impé@issibly o
corﬁmentea, on Mr. %(Tafes’s exercise 6f a conétituﬁonal right; E
o34, The 'pr'o,éecutor committed miscov_rllduct in misstéting the lawv
..during‘closing.afguhient of the guilt phase of the trial. |

35. Mr Yates’s Fourteenth Amendment right to due process was

infringed when the >prosecuvtor comumitted reversible misconduct during _'  B

. clbsing argument in ‘_the penalty phase of the trial.
'36. The prosecutor improperly relied on factors other than the

circumstances of the crime during the penalty phase closing argument.



37. The oourt violated Mr. Yates’s Fourteenth Aniendment right to
.dueprocess and violated RCW 9.94A.589 when it refused to.run the i |
Pierce County death sentence consecutive to the Spokane County
: sentence
. 38.. Chapter 10.95 RCW violates Article I, §§ 3 and 4 of the
Washmgton Const1tut10n as it has led to the arbitrary and dlscnmlnatory
imposition of death sentences.
: ) 39: The death verdict was based upo'n passion and prejudice.
. 40. This Court cannot answer the qnestion posed by RCW o
| 10.95.140(2)(b) in 11ght of the incomplete and 1naccurate trial reports that
_A this Court has complled for. 1ts proport1onahty review as requlred by RCW !
10.95.130(2)(b). | | B
41. Robert‘Yates’s death sentence is disproportionate to the . ..
sentence imposedi.n the Spokane County case. |
42. Robert Yates’s death sentence is disproportionate to the -
sentences imposed in similar cases considering both the cﬁme and the
defendant |
-C. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR
‘1. The Due Process Clause of the Fourteenth Amendment to the
United States Constitution requires the plea bargaining process comport

- .with principles Of fairness and due process. Because of the important



constitutional rights which are to be bargained away, the plea bargaining
process presupposes fairness in securing agreement between the accused .'
and the prosecutor In the course of plea negot1at10ns in Spokane County,‘v :
| the State assured Robert Yates the Spokane plea negot1atrons Would
~ resolve all pendlng matters in Spokane Pierce, Skag1t and Walla Walla |
Counties. Relying on this assurance, Mr. Yates provided information
regarding several murders in each of the four counties, including the two
Plerce County murders for which he was co.nv1cted the Spokane murders _:-»;
- ‘which the State rehed upon to prove the aggravatmg factor of common o
scheme, and the Walla Walla and Skagit cases which were introduced in
the penalty phase ofthe trial. After Mr. Yates’s disclosures, the State ﬁled
the present two eharges in Pierce County and filed notice of its intent to
pursue the-death p'en'alty.‘ ‘Did the State’s act1ons deprive Mr. Yates of -
.Diube'kPA-IQCess?. - | . S
2 Because the State failed to honor its due proeess .ohligation o
~ plea negOtiations"' is there any effective remedy other than reversal of the ‘
vdeath sentences obtalned in part by the State s actions?
3. The doctnne of equitable estoppel prevents a party from .
" altering its pos1t10n where doing so would injure another party who had -

justifiably relied upon the first party’s position. Based on the State’s



'~ change of position after Mr. Yates disclosed detrimental information,
ishould the doctrine of equitable estoppel bar the death penalty in this ea‘se?
4. The equal protection guarantees of theFourteenth Amendrnent ‘
and Article I, § l2 of the Washington Constitution require similarly
situated peopleto receive similar treatment, and that disparate treatment of
criminal defendants be justified by a rational basis. Mr. Yates was
'conv1cted of 13 counts of first degree murder for crimes committed in
Spokane Skagrt and Walla Walla counties. Yet Mr. Yates Was charged
band conv1cted of two counts of aggravated ﬁrst degree murder and.
-rece1ved the death penalty in Prerce County for two murders wh1ch the |
: Jury found to be'par_t. of a common scheme or plan with ten of the Spokane
murders. Whe_re the. 12 murders are factually similar is there a rational |
- basis to justify dlsnarate application of RCW 10.95 et seq. between .
B .Spokane and Pierce Counties so as not‘to violate the Mr. Yates’s right- to : g
~ equal protection‘7 _
| 5 The Vagueness doctnne of the Fourteenth Amendment s Due L
Prooess Clause requrres penal statutes contsin objective guldelrnes to |
. guard agamst arbltrary enforcement. Where RCW 10 95 et. seq contarns
no gurdelrnes_to govern when the death penalty will be sought, the State - |
| ‘conceded =éther¢.is :a»lot of subj ective analysis”‘in the decision to seek the

death penalty, and:the Pierce County Proseeut_ingAttomey sought the -

10



death penalty for two counts of aggravated murder while three couﬁty
prosecutors did no‘.c‘ even charge aggravated murdef for 13 othcr counts -
‘ W}ﬁch the State'alllééed were part of the saxﬁe common séheme or plan aé-
- the Pi.erce County jcharges, are there sufﬁcierit. guidelines in RCW 10.95 et
Seq.. to guafd against arbitréry enforcement? | |

| 6. The SiXth and Fourteenth Amendments to the United States

Constitution, as well as Article. I, §§ 3 and 22 of the Washington Ce

" Constitution guaiantee a defendant the right to a trial byan’impartiél_ : Jury R

- A trial court infringes a capital defendant’s right to an impartial trial under :
the Sixth and Fourteenth Amendments when it excuses for cause jurors

who express cdn'scientious 'dbj‘ections to the death penalty, but whose.

views do not prevent or substantially impaif the perforrnancé of his b“or her

- duties as a juror in accordance with the instructions and oath. Where'trial

cou;_r“c_ ,grénted the éfaté’s challenges for cauS'e; to prospective jurors 39, 52,'? o
and_74 Wh6 véiéed 'ti;leir general personal ij ections to the death penalt‘y,.
but offered ‘sufﬁciént ihforrflation from which to ensure they cou.ld' ‘
consider the eﬁdériCe and to follow the cou'r;n’:s: instructioﬁs 'aﬁdltheir )
' oaths, did the trial court deny Mr. Yates’s his Sixth and Fourteenth
| Amendment rights to a fair trial?
7. A cépital defendaht’s Sixth and Eéurteenth Amendments righfs o

to a fair and impartial jury require removal for cause of jurors who appear . '

11



* inclined to impose a death sentence without considering mitigating
'evidence‘. Jurors 9, é9, IOO,and 120, each'stated, even after the State’s
efforts to rehabilitate and sanitize their voir dire, that they would each
begin with a presumption of either guilt or that death was the proper
penalty upon conviction. Did the trial court deny Mr. Yates’s his Sixth
and Fourteenth Amendment rights to a fair trial by denying his challenges -

' for cause to these four Jurors'7

8. A capital defendant has aright rooted in the Due Process Clauseﬁ e

of the Fourteenth Amendment to voir dire prospectlve jurors regarding
‘matters which may ‘assist the court and counsel in selecting an impartial
: A jury;‘- Because the ieiiercise of mercy may itself bea mitigating factor, .‘
mer,cy.and how an individuai juror’s religiousbeliefs have formed_his_ or’ h: i
, her notions of me'roy were relevant areas of inQuiry during vot'r dire. Did o
| - the trial court deny Mr. Yates’s his right to due process by barring
questions regarding the prospective jurors’ religious beliefs? "
9. For purposes of the Sixth Amendment rightto a jury‘ tr_iai and ‘
Fourteenth Amendment right to proof beyond a reasonable doubt, any fact |
' Wthh increases the range of punishment to Whlch defendant is: exposed is ‘
an element of the offense Where the aggravating elements of RCW |

10. 95 020 elevate the punishment for first degree murder to hfe without

12



parole, are such ‘agg‘ravating elements of the offense of first degree
aggravated murder? |

| 10.. A jufy’iﬁ_éfruction which misdefines an element of an offense
band thereby relieves the State of its burden of proof denies a defendant his
Foﬁrteenth Amend:hent right to due process. Proof of the common
_' .'sché‘me or plan agg;évatiné_ 'élement required pfoof that mofe than oﬁé :
killing occurr'ea andthat the chleaths were coflr:lé‘éted by somé 'héXus other 'j‘
: vthan the killer. Iﬁsﬁuction 20 permitted the jury to concludé thé two.
murders were a paft of a common scheme or plan even if it did not find a
nexus between the murders other than Mr. Yates. Instruction 20 also
permitted the jury to find each of the two ‘c_ounts were a part of 'Sébarétg oo
plans with one.br ﬁiore of the murders in Spokéne, although-the-State did S
not‘ 1dent1fy Whlchmurders formed fhese seﬁafaté plans; D1d Iﬁjstruction"r‘.' e |
g 20 ;éiiéi}e t,’he; Stateof ifs‘ burden of proyving': the 66mmon schénﬁe or plan o
‘aggravating eléfhgﬁ%c and thereby deny Mr. Yates due process? |

11. Ajury inStruction which relieves the State of its burden of |

proof of an elefn_eni éf an offense, denies a defendant his ﬁght to due -
" process and to aJury trial under Article I, §§> 3,21 and 22. The hisfqr_y of -
 these ‘.provisic;ns de;rﬁonstrates.they provide gfeatér protection of the righf |
to a jury finding of -each essential element Beyond éreasonable doubt.

Thus, where the State has been relieved of this burden these broader rights E

13



. donot perrnit a ﬁnding of “harmless error.” Where Instruction 20 relieved
‘the State of its burden of proving each element to the jury beyond a -
reasonable doubt does such error require reversal?
12. The Fourteenth Amendment’s Due Process Clause requires the
- State prove each elernent of an offense beyond a reasonable doubt. To
prove the 'cOmmon scheme aggravating elernent the State’s evidence must
establish a nexus between two or more murders, other than the k111er
Where in its best hght the State’s evidence estabhshed only that Mr Yates
killed both Ms. Ellis and Ms. -Mercer, did the,tnal court err and deprive
Mr. Yates of dueprocess hy-_entering convictions?
13 To prove the aggravating element that Mr. Yates e0mrnitted
Athe'rnurder during, in furtherance of or in the flight therefrom arobb'er'y _ 3
 the State was requlred to prove Mr. Yates spe01ﬁca11y k111ed Ms. Mercer ,
- | and Ms Ellis in order to rob them Where 1in its best hght the ev1dence '
establishes only kthat no money was recovered from either women’s :
remains, did the trial court err and deprive Mr. Yates of due process by
entering conv1ct1ons‘7
‘ - 14. To prove the aggravatlng element that Mr. Yates comm1tted
the murders to conceal the commission of a cnme the State was requlred K
'A to prove Mr Yates krlled Ms ‘Ellis and Ms. Mercer specrﬁcally for that

: ‘ purpose Where 1n 1ts best hght the State’s evidence failed to estabhsh any

14



intent by Mr. Yates to murder Ms. Ellis and Ms. Mercer to conceal his
commission of a crime, did the trial court err and deprive Mr. Yates of
due process by entenng convictions?

N 15 For purposes of the Sixth Amendment right to a Jury trial and .‘ -
: Fourteenth Amendment rrght to proof beyond a reasonable doubt any fact
‘ '.whlch increases the range of punishment to. which defendant is exposed is
an element of the offense. Where the finding there are “not suvfﬁcient
. mitigating circurnstances to merit leniency” clevates the available sentence '
for aggravated first degree murder from life without parole to death, is that
ﬁndmg an element of the offense?

16 Artrcle I, § 22 and the Fourteenth Amendment S Due Process L

Clause require this Court to apply the ¢ essent1a1 elements rule "in Judgmg L

- :the sufﬁc1ency of an 1nformat1on Under th15 rule all statutory and
' nonstatutory elements of an offense must appear in the chargrng
- document. Where the Second Amended Information failed to set forth: (1)

- . the absence of ‘mitigation to merit leniency, (2) the elements of ﬁrst and/or . . -

- second degree robbery, or (3) define the term common scherne or plan, did: .

: the document‘fail to set forth all essential elements of the crime and -
: thereby deny Mr. Yates of his rights under Article I § 22 and the :

Fourteenth Amendment‘7

15



17. The Eighth and Fourteenth Amendments require that a jury be
instructed that they may convict the defendant on a lesser noncapital
. offense if a juror could conclude that only the lesser offense was |
committed. A jury instruction for a lesser degree of an offense consistingr
- of dift‘erent degrees where ‘ev'idence presented hy either party viewed rn
the light most favorable to the party requesting the instruction allows 2
) reasonable juror to. conclude the defendant cornmitted only the inferior
, crime and not the greater crime. Did the trial _court err in're_‘fnSing to - o
‘ instrnct the jury on fhst degree murder as aylesser offense of aggraVated R
first degree murder" o |
. -18. The Fourteenth Amendment nght to due process and ER 402 f
ER 403, ER 404 and ER 702 together prevent the introduction of e
- irrelevant expert testimony, where the evidence is not helpful to the trier
h of fact, does not make any fact in controversy more or less l.‘ikeliﬁand‘ is .
merely an OplIllOIl as to guilt. Did the trial court err in adm1tt1ng the

'testrmony of Mark Safank as expert testlmony regardlng “hnkage

assessment,” Where the sum of his testlmony was to rely on the facts of the PR ORI

E Spokane cases to 1dent1fy Mr. Yates as the kﬂler of the v10t1ms in Spokane S
- -and-Pierce Count1es, a fact which Mr. Yates had already admitted?
~ 19. The Fourteenth Amendment due process right to a:fair trial

“ »}and ER 406 and ER 702 j Oinﬂy bar the admiSSion of expert testimony asto =

16



the habits of a given group of people where the purported expert lacks
personal knowledge of the subject matter and is instead relying on self-
reported statements of members of the 'subj ect group as to their normal
actions. Did the trta_l_ court err in perrnitting Lynn Everson" to testify as an .'
expert regarding the habits of prostitutes when A_they are With olients, vtfhere =
_‘ she lacked ﬁrst hand'knowledge and instead re_lied on the self-reporting of

'prosti_tutes about how they normally conduote.d their activities?

- 20. The Sixth and Fourteenth Amendments guaranteé a criminal ~ =

defendant the rights to present a defense, to a fair trial, and to equal
protection, including the abilit‘y to obtain expert services or testimony
Where necessary to present that defense. D_rd‘»the trial court violate these _ e
.rights when it refused Mr. | Yates’s request for.apr)'ointment of an expert to .
| rebut the testlmony of the State’ “expert” on:prostitution? |

21, The 'admrss1on of unduly grvues'ome and unnec‘essary
_ photographs may deny a defendant his right to a fair trial under the

N Fourteenth Amendment Due Process Clause and may also v1olate ER 402

and ER 403 Where the trial court admltted several 1rrelevant photo graphs’, :

as Well as gruesome photographs which were cumulative and/or unduly ' --
~ prejudicial in light of their limited probative value did the court err and

deny Mr. Yates a fair trial?

17



22. Allowing the display of inaccurate ‘illustrative exhibits or
- summary charts denies a defendant his right to a fair trial under the
~ Fourteenth Amehdrnent Die Process Clause. Did the display_of an
extremely large and 'inaccurate summary chart throughout trial deny M. B -
: Yates a fair trial? . : N
23. The Sixth and Fourteenth Amendments guarantee an
individual a fair trial before an impartial jury; Where a prosecutor
engages in mlsconduct which seeks a verdlct based on passmn and
pre_]ud1ce the defendant is denied a fair trial. Did the deputy prosecutors N
repeated i 1mproper comments during closmg argument at tnal deny Mr.

- Yates a fa1r tr1al?- o

24 Did the deputy prosecutor’s improper questlomng of witnesses - '

J .on d1rect and cross exam1nat10n of several witnesses deny Mr. Yates a fair
trial? | ‘ |

25. The erth and Fourteenth Amendments guarantee an
1individual a fair trial before an 1mpart1a1 jury. Where a prosecutor
engages in miscOndnct which seeks a verdict based on passion and -
prejudioe, the defendant is denied a fair trial. Did the deputy pr‘osecutors 3
repeated improper'-__comments during closing' argument at the penalty. phase

* denyMr. Yates a fair trial?
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26. The Fourteenth Amendment Due Process Clause is viotated
where a sentencing court imposes a sentence in excess of its authority.
Where RCW 9.94A.589 requires sentences for serious violent offenses be
served eonseeutiv_ely to one‘kanother, did the trial court err 1n ordering the
sentences in the Pierce County cases to be 'se'r.lvjed concurrently with the |

sentences in the 'Spolrane cases? | |
27. Does RCW 10.§5 violate Article I,'§§ 3, 4, and 14 as the
: chapter results in arbltrary and dlscnrmnatory 1mp031t10n of the death

'penalty of the sort dlsapproved of in Furman v. Georgza‘7 - :

28. Was the death sentence based on passwn and prejudme Where 2

. the 'state’s penalty phase argument relied on facts other than the crime and

| factors"."personal to Mr Yates? o | |
| -29. Can this Court'eddress the mandattory review issue

_propOrtionality under RCW 10.95. 140(2)(5‘) given the incomplete and

g 1naccurate tnal reports comprled for purposes of this rev1evv‘7

30 Are Mr Yates s death sentences drsproportlonate to other k .‘f’v'.‘ “

 cases 1nvolv1ng snnllar crimes and similar defendants‘7 |
: D. STATEMENT OF THE CASE!
| Rohert Yates entere'dv guilty pleas to »ﬁrst-degree murder in the '

deaths o_f 10 women and the attempted first-degree murder of another

! Facts specific to each issue are included in the argument pertaining to that =~
issue. ' - L S
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woman following a lengthy investigation in Spokane County. Ex. 2.‘ Mr.
Yates also entered'guilty pleas to first degree murder in three additionaIA

~ killings, two from Walla Walla County and one from Skagit County, that
~ had been unsolved until Mr, Yates’s admission. Ex.2. Mr. Yates
attempted to plead guilty to the two murders.in Pierce County buf was

, thwarted by'the Pier'ce County Prosecutor’s eleventh hour withdrawal

. from the plea negotiations. RP 635-42.

1. Melinda‘Mercer. On December 7, 1.997, Edward Jarnison, who
‘was picking up scrap metal for money, discovered the nude body of " |
Mehnda Mercer in South Tacoma RP 53 08 09 A .25 caliber shell casmg
- was found nearby and there were four plasuc grocery bags over her head
. RP 5370 72 5379 | :
In 1997 Ms Mercer was living in rhe Seattle area and began 3

- _Workmg as a prostltute on Aurora Avenue about two weeks before her

death. RP 5339- 41. Ms. Mercer was last seen the evening of December 6, .

- 1997, on Aurora Avenue in Seattle. RP 5347 Accordlng to an assoc1ate e

- Ms. Mercer, who .Was experiencing w1thdrawal symptoms_ vfrom‘ her heroin .
addiction, planned on obtarning enough money to purchase additional
herorn RP 5347 48

A subsequent autopsy of Ms. Mercer s body revealed that she had :

» ,tl1ree gunsho_t Wounds to the head. RP 548_5’, _5497 . Sperm located on Ms. &
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Mercer’s bodywas tied by DNA testing to Mr. Yates. RP 6754, Human
‘ ,hair. sarnples taken ’frorn Ms. Mercer’_s body and from clothing found near
A‘ her,body were tied by mitochondrial DNA testing to Mr. Yates. RP 6327, .. L
’ 65 11-12. .25 caliber bullets _recovered from Ms Mercer’s body yvere ) '
similar to the bullets that killed several of the Spokane County victims.
| .RP 6409—13. Further the presence of the plastic grocery bags over Ms.

. Mercer s head was s1m11ar to the presence of bags over the heads of

'several of the Spokane County victims and was considered unique to Mr o

Yates ' RP 4877' 5037 5093, 5 179, 5262. Finally, records showed Mr
Yates was present at Fort Lew1s from December 5 1997, through
: December 7, 1997 RP 6340 B =

2 Constance Elhs On October 18 1998 the body of Constance

- Fllls was d1scovered bya search dog and its handler during an unrelated
search in the Parkland area for a missing perSon | RP 573 8-4l. The‘body,_. .
found off the s1de of a fa1rly busy road, although clothed was badly ‘.
: decomposed RP 5750-53., | |
An ‘autopsy-of Ms. Ellis revealed that the majority of her body hadz. 5
'become skeletomzed wh1ch led the med1cal examiner to opme Ms. Ellis -
had d1ed approxnnately 30 days prior to the d1scovery of het body. RP.
AA5905 5914 The cause of death was deterrmned to be a gunshot to the L

- head, the bullet, entenng the left side of her head and going through the
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brain. RP 5907. The gunshot wound was consistent with a .25 caliber
~ bullet. RP 5930. Ms. Ellis’s head was encased in three layers of plastic -
grocery bags, once again similar to many of the Spokane County victims .
and similar to Ms. Mercer. RP 5755, 5908. Records revealed Mr. Yates -
was again present at Fort Lewis from September 18, 1998, through
: September 19, 1998. RP 6343, |
E ARGUMENT |
L PR]NCIPLES OF FUNDAMENTAL FAIRNESS
'~ EMBODIED IN THE DUE PROCESS CLAUSE
- "OF THE FOURTEENTH AMENDMENT"
- BARRED THE STATE FROM SEEKING THE
DEATH PENALTY IN THE PRESENT CASE
Pnor to July 17 2000 Mr. Yates engaged in plea negotlatlons wrth o
the State based on the State’s expressed pos1t10n that those negotiations
would resolve charges pending in Spokane County, as well as uncharged |
- matters ’in Spokane "Walla Walla, Skagit and P.ierce Counties. In reliance ”

on the State s prom1se M. Yates revealed information he Would not have . =

| "-otherw1se prov1ded

After the P1erce County Prosecutor s Ofﬁce filed separate charges ‘ c

it rehed upon theilnformatlon disclosed by Mr, Yates during the Spokane
| ‘negotiations to_obtain convictions and the death penalty in the present

case. Because 'theState used information provided by Mr. Yatesin® .
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reliance on the State-?s expressed position, tq Mr Yates’s détriment, the K |
State was equitabbj( e'stdpped. | |
Mr. Yates dnes nof afgue the State 'Vidlated the terms of the plna
B »Aagbreément he ultiméfely entered Spokane in October 2000, or that his
| Spokane plea Was involuntary. Instead, baséd upon on principals of |
fundafnentél fairness énd the doctrine of equitable estoppel, he contends
. he detrimentally reliéd on assertions by the State in the conrse of plea -
| negqtiétidns, andk a_s‘ a result the State shouln have been foreclosed froin
seeking the death pénalty. '

a. Mr. Yates_relied to his detriment by providing

“information to the .State in the course of the Snokane plea ne;qo'fiations. In DT

_ | Maj 2000,'thé_Stét¢ 'nharg‘e,cjl 'Robert Yates with eight counts ‘_o.f aggfanafed o

o ﬁrst.:’ degree mufder by Information filed in Spnkane County'Superior

_' Court. RP 630.- Ten days to two weeks lat‘cr,: Jack Driscoll, from the
-spnkane C‘ounty‘fro‘secutor’s Office, contacféd Mr. Yates’s attbmgy; ‘

) ‘Richard Fasy, to determine if Mr. Yates would waive a venue objection B

| . and permit an amendment.of the Information to include the present_'Pierce o

County charges. RP 673. Mr. Yates declined to do so, but indicated he
‘might be willing at a later time. RP 674.
- Spokane County Prosecutor Steve Tucker had concerns regarding .f

~ the State’s ability to Prove_ the necessary aggrévating factors to obtain a '
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conviction of aggrayated murder or to seek the death penalty. CP 63 1.
Mr. Tucker’s concerns Were echoed by other experienced capital
| - prosecutors. CP 634. |
-. In early June, Mr. Fasy and Mr. Tuoker began plea negotiations.

RP .675._ Mr. Tucker confirmed the negotiations concerned both the
Spokane ‘and Pierce County matters. Id. |

Ata meetlng of the Washmgton Assocrat1on of Prosecutmg
Attorneys (WAPA) held in Chelan between June 14 to June 16 2000

Plerce County Prosecutmg Attorney John Ladenburg mdrcated to Mr.

. Tucker that Mr Tucker had authonty to resolve the P1erce County matters o

in Spokane County RP 632 35.

Based on the belief that the plea negot1at1ons concerned both the Lo

.Pierce and Spokane matters, and as part of those negotiations, Mr. Yates e

- provided information and agreed to provide additional information

: regarding several of the pending charges asf‘:Well as unfiled charges. RP

636- 37 677 Spec1ﬁca11y, Mzr. Yates adm1tted he had comm1tted s1xteen ) B -

'_murders 1nc1ud1ng three in Skag1t and Walla Walla Countres facts not
: prev1ously known to the State RP 636- 37 Mr Yates also agreed to
- "d1sclose the locatlon of the remains of Melody Murﬁn apending,

" ~a1though unfiled, Spokane County charge. Finally, he provided evidence o
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of two other murders in Spokane County, those of Shannon Zielinski and
Heather Hernandez, and the two unfiled Pierce County charges. I1d. |
| In l_ateJune | Mr. Ladenburg, growing ,concerned that the ongo‘ing-" -
- plea negot1at1ons m1ght result in an agreement not to pursue the death
_ .penalty, initiated a telephone conference call with Mr. Tucker and several
' ."other elected prosecutors. RP 710-11. In the’.Course of this conversat1on,
er.dLadenburg expr'essed his concems Wlth: Mr Tucker’e pur‘suit of adplea ,
bargain involving the death penalty. Mr. Ladenburg told Mr. Tucker he .
could not perm1t Mr Tucker to prosecute the P1erce County cases if M.,
Tucker thought it acceptable to bargain away the death penalty RP 713,
Mr. Tucker recalled Mr. Ladenburg said only that he thought it too soon to ’:.' I
cons1der a plea barga1n in the cases.
- Mr: Ladenburg testified that he 1n1t1ated this conference call solely
. out of his concern that it was unpnn01pled and unetlncal to engage in plea “
B _:barga1mng prior to mak1ng a decision whether to seek the death penalty
| 'RP 710 11. Mr. Ladenburg test1ﬁed that at the time of the telephone '
conference he did hot even if there was a sufﬁc1ent basis to éven char_ge e
- the Pierce County "ca'.s’es. RP 713. Yet alittle over two weeks later Plerce :

~ County not only filed an information charging two counts of aggravated

2 Mr. Ladenburg testified he had never given Mr. Tucker authority to handle the -
Pierce County matters. RP 709. If no such authority existed, it is not at all clear why Mr.
Ladenburg felt compelled to attempt to revoke Mr. Tucker s nonexistent authonty to
handle the cases. a .
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~ first degree murder but also gave notice that the State may seek the death
penalty. CP 1-6_, RP 715. |

FolTowing the telephone conference; Mr. Tucker continued to
- believe he had the authority, and Mr. Ladenburg’s approval, to prosecute
the Pierce County charges. RP 642, 654, 669-69. Mr. Tucker never
| expressed any limitation of his authority to Mr. Fasy. Throughout June :

‘and early—J uly, Detectrve Cal Walker, the head of the Spokane Task Force,ﬁ ;

understood Prerce County had granted Mr. Tucker authority to resolve the-_ S

N cases RP 753 | .‘ |
On July 13 2000 as a result of plea negotratlons, Spokane County | |
;prosecutors drafted a proposed plea agreement which would resolve .
fifteen of the srxteen matters charged and uncharged arrsrng from

3 Spokane Prerce Skagrt and Walla Walla Countres CP 973-76. A copy :

of the proposed pl‘ea agreement was sent to:Mr. L_adenburg for-hrs review.

CP 972. Pursuant to the plea agreement M. Yates would plead gu11ty to -
'twelve counts of aggravated first-degree murder (mcludrng the Prerce i
County cases),three‘ counts of first-degree murd‘er, and one.count of

' ,._attempted ﬂrst'-degree murder, and in eXchange the State '.Would“not”seek'-“
.. the death penalty-;..i..CP 973.. In exchange for Mr Yates’s guilty plea, the -

State agreed to recommend consecutive standard range sentences for each -

. 3 The agreement dismissed the murder charges regarding Shawn McClenehan,
~ o permlt the State to reﬁle the charge if Mr. Yates vrolated the terms of the agreement
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count. /d. A plea hearing was set for July 20, 2000, in Spokane County
Superior Court. RP 679. |
| Contemporaneous to, or shortly before,»the ﬁnalizati'on of the |
' agreernent betvveenMr. Yates and the Spokane‘ Prosecutor, :the Spokane |
: County detectives who had investigated thefc.ase' met with Mr. Ladenburg
~ and Gerald I—‘Iorne,..tliechief criminal deputy nrosecutor in Pierce County.
"'At.tha_t meeting the‘detecti‘ve‘s expressed therr concern with _t_he pending " =
plea agreement. RP 739. After that rneeting, someone frornthe Pierce |
County Prosecutor_’s office contacted Detective Walker to confirm that in |
© fact the charges were _quickly moving towards a resolution by way of plea. . )
RP 755.
‘ Mr. Ladenburg maintained that prior to‘rneeting with the Spolcane.' .
detec‘uves he had already resolved to file the two Pierce County cases . . '
-’:'separately RP 739 However Mr. Ladenburg was unable to say when o
this decrsron was made. Nonetheless, after receiving the proposed plea» |
B . agreement onlJ uly 13, and despite his claim that he never gave Mr. Tucker
| authonty to handle the P1erce County cases, Mr Ladenburg d1d not -
’express any concern or surpnse that the agreernent explicitly 1ncluded the | -
: Pierce County charges. CP 973; RP 714. M. Ladenburg did not contact e ,
. Mrj Tucker to ques.tion why the plea agreernent included the Pierce R

County charges. Id. Instead, even though two weeks earlier he claimed to
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be so unfamtliar_ Wrth the case as to not even know if the nqatters were
'~ chargeable offenses, Mr. Ladenburg instructed his office to file the present
two charges with a special sentencing notice. RP 713, 715. : |

On.July 17, 2000, the Pierce _County.Prosecutor, without any prior
- discussion with Mr ‘Tucker or others involyed .in the plea negotiations,
filed an Inforrnation.charging Mr. Yates with two counts of aggravated
ﬁrst-degree murder with the special sentencing notice CP 1-6 ‘Mr. -
Tucker stated he was surpnsed by Mr. Ladenburg ] actrons as he assumed
‘ _he st111 had authonty to handle the P1erce County matters. RP 642 Mr
Tucker expressed hlS ﬁ:ustratlon with the lack of cooperat1on among
counties to the head:of WAPA, who in tum arranged for Mr. Ladenburg to
o contact Mr. Tucker CP 646. The following day, Mr. Ladenburg .
telephoned Mr Tucker and stated he filed the charges separately because .
| . ihe had changed h1s m1nd RP 646. |

Mr Yates and Mr. Tucker then started the1r negotlatrons anew.
which ultlmately resulted in gullty pleas to tthteen counts of ﬁrst-degree
murder in Spokane Skagit, and Walla Walla Counties. CP 867-70. Mr.

. Fasy testlﬁed that he and the other attorneys d1d not feel there was any -

jother reahstrc opt1on in l1ght of the dlsclosures Mr Yates had made to that

, pornt on the promlse of a global resolutlon RP 680
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On Decemher 18, 2000, Mr. Yates moved for discorfery of
conversations between the Spokane and Pierce County prosecutors’
offices regarding the plea negotiations. RP 78. The State response was-
twofold First, the State asserted no such materral exrsted The deputy
” prosecutor stated “the Pierce County Prosecutor’s Office had zero, z1p, no -

: 1nvolrrement Whatsoever 1nv the d1spos1t10n of the Spokane plea bargarr_r. o
'So there is lnothirrg'there to be discovered . .. .'}”l RP 80. Secor_rd, the State.
- claimed that if there was such material, it ansprivileged as work product. |
RP 79-80. The tr1al court demed the motlon perrmttmg Mr Yates to - :

' renote it at a later date RP 83.

Mr Yates ﬁled a motion to equitably estop the State from pursuing e

the death penalty in the Pierce County matters CP 701-04. In support of .
thls motlon Mzr. Yates included declaratrons from Mr. Tucker and Mr

Fasy CP 705 12 The State offered a declarat1on from Mr. Ladenburg

: 'Wthh stated in part “I have read the declaratron filed by Steve Tucker and o

. chh‘ar_d Fasy in thrs case. I dispute much of-what they relate."’, CP 847. -
- Mr. Yates argued @Aevidentimy hearing Was necessary in light of the
FV "dis:crepancies hetw'éerr- Mr.‘ ."l"-ucker and Mr. Ladenburg’s recollectiorr of |
,evehts. RP 461'—6_'5.. To illustrate the discrep.ancies, Mr. Yates p‘oin‘t‘ed‘ out
that Mr. Ladenburg’s declaration was silent as.to his meeting vﬁt_h the

Spokane detectives on July'12' or 13,2000..
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- Despite the'acknowiedged factual conﬂicts, the Pierce County .
- Prosecutdr’s Office maintained there was no reason to conduct an
evidentiary hearing to resolve the matter. RP 488. The Pierce County
Aprosecutors contended Mr. Tucker lacked any credibility, and responded —

'only to be contradrcted by Mr. Ladenburg’s subsequent testlmony “the

~ reason there is nothlng in [Mr Ladenburg s] afﬁdawt about [his July 2000-: .

meeting with Spokane detectrves] is that Mr. Ladenburg did not meet Wrth
any police ofﬁCers from Spokane in July of ZVO(‘)O.” RP 4'9.5:. . The Pierce
County prosecutors' a_sserted they had no intention of using the WalIah
Walla or Skagit'murders._ RP 498. The trial court ruled that a hearing
, Awo_uld be necessary to resoIve the evidentiary issues. RP 500-01 |
Desprte thelr earher assurances that no such docurnents existed
(See e. g RP 80) Just three hours after the tr1al court deterrmned an
..evrdentlary hearlng was necessary, the P1erce County prosecutors

, .provrded Mr. Yates with copies of additional communications between the -
vSpokane and Pierce County prosecutors concerning the plea negotiations.
CP 966-67; RP 536 The P1erce County prosecutors claimed the
documents had only been d1scovered dunng the Iunch recess. RP 536

b ' The tnal court’s findings farl to properly 1dent1fv or

analyze the 1ssue A V1s1t1ng Judge the Honorable Gordon Godﬁey of

:Gray s Harbor County, conducted the ev1dent1ary heanng after denyrng
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- append1x

the State’s motion to reconsider the necessity of an evidentiary hearing.

~ Judge Godfrey found that as of the WAPA conference in mid-J une,‘ “Mr.
Tucker believed and had reason to believe that he had authority to |
prosecute the Pierce County [cases] ... Mr. Tucker subsequently
conveyed that understandrng to. Mr Fasy ”? CP 27452 Judge Godfrey B
'- concluded that the authorlzatron was revoked dunng the telephone .
- conference in lat'e-June CP2745. |

I udge Godﬁ'ey d1d not ﬁnd that ¢ any revoca’aon Whether 1mp11ed or | -
' expressed Was euer cornmumcated to Mr. Yates or his attorneys Judge |
Godfrey did not address the‘fact that even the lead 1nvest1gator of the

- Spokane cases, ljetective Walker, continued to believe in July 2000 that -
.A Mr. Tucker had authority to resolve the Pierce Ceunty cases." Judge |
Godﬁey did not:address the fact that Mr Tucker‘ himself continued to' '
.bel1eve he had such authonty, as expressly stated in his test1mony and -
_declarat1on and as made clear by the fact that the plea agreement he and
.i'Mr Fasy drafted in m1d July included the P1erce County cases. -

' Further JudgeGodfrey’s rul1n'gd1d not address the ‘fact that«if on

, _‘J une 28, Mr. Ladenburg had decided to ﬁle the Pierce County charges )
’separately, he d1d not share that 1nformat1on W1th his own ofﬁce Mr.

Ladenburg test1ﬁed" that he did not even 1nform Gerald Horne‘,- the lead :

4 Judge Godfrey ] F1nd1ngs of Fact and Conclusrons of Law are attached as an
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Pierce County prosecutor in the case, of the decision until either the time.x ‘
| of the July ~‘12‘meetintg with Spokane detectives or perhaps shortly before.
then. RP 739-40.
Moreover Judge Godfrey s conclus1on that Mr. Ladenburg
lrevoked the authority granted Mr. Tucker ignored Mr. La_den_burg’s own .
. testimony that he had never granted such authority in the ﬁrst place.' | : |
~ Judge Godfrey’s Solomonic compromise is simply not supported by the
record. The facts are either Mr. Tucker was granted authority which was
never revoked‘or, according to Mr. Ladenburg, no authorlty_ was ever '
granted and thus no revocatron was necessary g
Judge Godfrey concluded that because Mr Yates had not pleaded.:" o
gu1lty pnor to the ﬁhng of the Pierce County Informauon P1erce County
‘was free to pursue the charges CP 2747. The court also concluded Mr.
Yates’ s remedy was to return to Spokane County to seek to W1thdraw his
gu1lty plea Id :

R Due process principles and rules of contract apply to the :

- plea bargaining process. The Fourteenth Arnendment’s due process -

guarantee requires the plea bargaining process comport with principles of k |
~fairness and'due process U.S. Const. Amendv XIV' Const Art. I, § 3
Santobello V. New York 404'U.8. 257, 261 92 S.Ct. 495, 30 L Ed 2d 427 -

; (1971), State V. Sledge 133 Wn.2d 828 839 40 946 P. 2d 1199 (1997) In

32



Santobello, the Court recognized that because of the important
constitutional rights which are to be bargained away, the plea bargaining
process “presupposes fairness in securing agreement between the accused -
and tne prosecutor.” 404 US at 261. “Asa general rule, ﬁlndar'nentalv
fairness means courts will enforce promlses made dunng the plea _
barga1n1ng process that 1nduce a cr1m1na1 defendant to waive h1s
vfconst1tut1ona1 nghts ”? Staten v. Neal, 880 F 3d 962, 963 (7th Cir. 1989)
: see also Unztea’ States V. Robzson 924F.2d 6 12 6 13 (6th Clr 1991) |
Umtea’ States 2 Barnes 278 F.3d 644, 648 (6th Cir. 2002). Falrness in the - e
. plea bargalmng process is essentlal to ensure “the honor of the | |
' government [and] pubhc confidence in falr;adnnmstratlon of justlce.’;.
State v. Bryant, 146_ Wn.2d 90, 104, 42 vP.3d‘ 1278 (2002), (citi'ng Unite'd -‘ |
- States v. Carz‘er 454 F 2d 426, 428 (4™ Clr 1972) cert. denied, 417 U S.-
933 (1974)) Sledge 133 Wn.2d at 839.
N “Every agreement by which a[n] accused waives: the
Flfth Amendment r1ght agalnst self—mcnmlnauon is subj ect to
v'fundamental fa1rness under the due process clauses of the Flfth and
- Fourteenth Amendments ”? Bryant 146 Wn.2d at 104.
o In general “fundamental fairness and pubhc conﬁdence in-
government officials require that [the government] be held
to ‘meticulous standards of both promise and

performance.”” Palmero v. Warden, 545 F.2d 286, 296 (2d
Cir. 1976) (quoting Correale v. United States, 479 F 2d
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944, 947 (1% Cir. 1973)). Therefore, the principle of

- “fundamental fairness” may require the government to-
perform a promise made by an agent which exceeded his
actual authority. United States v. Bemzs 30F.3d 220 221
(1% Cir. 1994)

- Bryant, 146 Wn.2d at 105.

d. Due process and fundamental fairness precluded the

State from pursuing the death penalty for the Pierce County charges.
When prosecuting criminal violations of the laws of the State of

| Washmgton Washrngton prosecutors represent and are agents of the State",'

,not 1nd1v1dua1 count1es Whatcom Counly v State 99 Wn App 237, 247- '. | |

, 49 993 P 2d 273 revzew demed 141 Wn 2d 1001 (2000). Indeed each
elected prosecutor has author1ty to prosecute and resolve any felony ,
. conrm1tted anyWhere in the"State subject to a venue obj ection by a
»_defendant Bryam‘ 146 Wn:2d at 103 (c1t1ng State V. Dent 123 Wn 2d
| 467, 472, 869 P.2d 392 (1994)). |

Thus the plea negotiations headed by,-the Spokane County .

E v Prosecutor s Office in the Spring and early—Summer of 2000 were

-negotlat1ons between the State of Washlngton and Mr. Yates As such the . |

due process obhgatlon of fa1r dealing apphed to the State of W‘ashmg‘ton ‘_

~-as a whole and not“‘_«ju'"st the Spokane County Prosecutor’s Office.

Santobello makes clear that due process is.not implicated solely upon the -

- »_entry of a plea or’aupon reaching a final agreement. Rather the Court =
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recognized that because of the important constitutional rights which areto |
behargained away, the plea bargaining process ;‘presupposes fairness in .
A securing agreement'between the accused and the prosecutor.” (Emphasis
added.) Santobello 404 U.S‘. at 261. “[F ]undarnental fairness and public
- conﬁdence in government officials require that [the government] beheld .
'_to nletlculous standards of both promise and perforrnance ” Palmero v |
Wardan, 545 F.2d 286, 296 (2d Cir. 1976), (quotmg Correa'le v.,United A
- ‘Statés, 479 F.2d 944, 947 (1% Cir. 1973)); B}vdnz, 146 Wn..2d'at 10‘5.l |
‘The actions .of the state, most specitically the Pierce County
Prosecutor’s ofﬁce fell far short of the “rnet1culous standards of both

promlse and performance” demanded by the Fourteenth Amendment The :‘

A State led Mr Yates to believe that its negot1at10ns with h1m ‘would resolve o .

-all counts agamst h1m in all four count1es mvolved Judge Godfrey s |
»‘ ) ﬁndlngs estabhsh that this was so at least unt11 June 28, 2000 CP 2745,
' Further the testlmony of every state agent 1nvolved other than Mr
"Ladenburg, estabhshed this remamed the case; even after Jun'e 28, ZOOQ;‘
| See RP 664, 668-69, 753. And Mr. Fasy testified this remained his belief :
B throughout the Jun_e and early-July when Mr. Yates continued to provide "
information to '-th_'e State and .un to the point he learned charges were - s

separately filed in Pierce County.
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Based on thls beliet‘, which the State’s assurances reasonably

: created, the State obtained Mr. Yates’s admission that he had committed
the 10 murders in Spokane County, an atternpted murder in Spokane
County, two previously unlinked and uncharged murders in Walla Walla -
County, one prev1ously unlinked and uncharged murder in Skaglt County, '
and two then uncharged murders in Pierce County Based on the State’s

: 'prom1ses and assurances Mr. Yates embarked on a course from yvhlch he_ )
R could not retreat after the State failed to honor 1ts promises on the eve of

- formal entry of the gurlty plea RP 680.

The State m1ght respond Mr. Yates remamed free to termmate all o : N

A plea,negotlatlons -and proceed to trial on all'counts. But such‘a s1mpl1st1c :
. | view fails to recogruze the realities of any case much less a case as
complex as this.

Mr. Yates had acknowledged hrs gu11t in three murders to which
the State had prevrously not linked him. To s1mply dlSl‘l’llSS that dlsclosure, ‘
by clannmg those offenses could not be charged based solely on Mr
' Yates S adm1ss1on 1gnores two 1mportant pomts Flrst armed ‘with Mr

V.Yates ’s admrssron. authontres in those count1es ‘may Well have developed |
| _add1t1ona1 1nforrnat10n upon vvh10h charges .could be based. -SeCond,
regardless of Whether those offenses might"ev’ef have been charged, the

 litigation process, especially in a complex case such as this, isnotso,
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simple as to be a matter of charging and resolutton of offenses.. ‘Rather,.
the relative positions of the parties, and the strength of those positions, is
_’ affected by each and_ every‘disclosure made. While admissionsmade in
the course of plea negotiations may not be admissible as e.vl'idenCe,. the factv" .
that they were made will generally not be ignored by the State in its
- prosecution, in terms of additional investigation, its view of the strength of

- its case, and any number of other considerations that impact how attorney_s;_ o
try or resolve cases. And this is most certarnly the case here. :

After reasonably and in good faith relyrng on the State s promrses

'.and engagrng in nearly two months of plea negotlatlons, Mr Yates could
not be returned to anythrng even approxrmatmg the posrtron he lwas in
’before the negot1at10ns began simply by the State s uttering “never mmd ”

The State wrung every bit of information it could from Mr. Yates and -

waited until the’last _possible‘ moment to pursue separate Charges in Pierce . ..

3 'County.‘

If in fact the‘ State had elected to pursue separate charges in-
Spokane and Pierce Counties, simple notions_'_o_f fairness demand that at a-
minimum that decision should have been formally and plainly

commumcated to Mr Yates at the earliest possrble moment. It never was.”

Unfortunately the P1erce County Prosecutors and the tnal court v1ewed AT

“this. problem as a feud between two county prosecutors 1gnor1ng the much
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more important fact that this internal squabble had a very real and lastingv -
impact on the party with whom the State Was negotiating. Judge Godfrey
concluded Mr. Ladenburg s purport revocatlon of his consent on June 28,

: 2000 somehow resolved the question. Even assummg the concluswn

| .were supported by the record if that revocat1on of authonty was never
- commumcated to Mr Yates the problem remams and Judge .Godfrey

' vvlnever addressed. this critical point. That the S:tate resolved 1ts; internal :
power struggle do'e.s‘not begin to address the duestion of whatharmMr -: o
" Yates suffered When he continued to revealdnformation eVe’n after the
' :purp‘o,rted revocation?based upon the assura'nce that the negotiations u)ould L
res_olve all rn‘atters‘.' | |

. The actions of the State of Washington fall far short of the

B metlculous standards of both promlse and perforrnance” Whlch due

"'process requlres See Bryant 146 Wn 2d at 105 The State S actlons -. -

_ undercut any presupp051t1on of “fairness in secunng agreement between ’
.. the accused and the prosecutor.” Santobello,; 404 U.S. at 261'. :

- e The only effectlve rernedy for the State’ s actlons is.to

d1smlss the death penaltv The most fundamental notions of falmess ) _
requ1re reversal of Mr Yates’s death sentence
- The argument advanced by the State and adopted by J udge

Godfrey, that Mr. Yates’s sole remedy _wasj_to withdraw his pl_ea in
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Spokane, is both legally unsupportable and wholly at odds With the |
principle of fundamental fairness. Such a conclusion amounts to nothing
~ more than an endorsement of the view that the‘-State can engage in plea
negotiations with a c_omplete lack of candor or ‘fair play, obtain asmuch '

benefit as it can, and, so long as a plea agreement is not formally entered,

the State has no obligation whatsoever to hon'or any prior promises and the .

' defendant is left w1th no meaningful remedy
, _’ Certamly w1thdrawmg his gullty plea 1n Spokane s0 that he can -

_ face trial on lO add1t1onal-counts of aggravated murder in addrtron to the

. two counts of Wh1ch he was convrcted in P1erce County does not place M. | |

| 'Yates in the pos1t10n he was in pI‘lOI‘ to July 17 2000, when he made the

mistake of takmg the State at its Word Such a remedy completely fa1ls o .

hold the State to the metlculous standards Wthh due process demands as o

it permits the State to beneﬁt from its 1mproper actions and:thus
) undermines public cOnﬁdence in the government. Such a remedy merely
compoun_ds the ylolation. : |
‘ “While .there 1s -nothing which can completely return h1mto the.
| position he occup1ed before entermg plea negot1atlons w1th the State the :
remedy whrch can rect1fy the harm protect. the integrity of the plea _‘
‘ bargalmng process and does not permit the State to beneﬁt from its

misdeed is to bar the death sentence in the pr’es‘ent cases.
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Cases which',.have addressed the due process implications in the
plea bargaining process have recognized that when ‘violated",‘ due prOCess |
may require a renredynot otherwise available. In Bryant, this Court ’. .

, reco gnized‘ that even ifan immunity agreernent d1d not legall_y.hind a
| ‘county prosecutor Who was not expressly incl_uded in the agreenlent,
fundar_nental fairness did.’ 146 Wn.2d at 1051n State v 'Sancﬁez, the

Court concluded due process required an investigating police' officer be

~ bound by the terms of aplea agreement, unless expressly excluded, even

though the officer had no role in negot1at1ons and was statutonly B

authonzed to speak at sentencmg 146 Wn 2d 339 46 P. 3d 774 (2002)

In. State v. leler the Court requlred that Where a prosecutor agreed to = } o

recommend a sentence that the trial court could not lawfully 1mpose due
; process requlred not only that the prosecutor make the recommendatlon
B but that the tr1a1 court 1rnpose the unlawful sentence 110 Wn 2d 528 756 s

P2d4122 (1988)..

Federal courts too have broadly 1nterpreted the remedles demanded ; j'- 3

by such Vlolatrons See e.g., Palmero, 545 F 2d at 296- 97 (1mmed1ate
release of petitioner Was only sufficient remedy where prosecutor had .

failed to complete agreed act which was beyond prosecutorial authority);

> In addition to‘the two justice “majority”” opinion, four other members of the -

- Court agreed with the result but concluded the agreement did in fact: bmd prosecutors in:. S

- both count1es
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United States. v. Carillo, 709 F.2d 35, 37 (9'th Cir. 1983) (recognizing that‘
dismissal of indictm.ent was proper and effective remedy for government’s
failure to comply with cooperation agreement).
" Bachof these cases demonstrate tha‘t 'where the government fails to |

: meticulouSIy honor the assurances made to the‘-defendant 'and that due
- process Wlll requlre the fash10mng ofa rernedy Wthh places the defendant -

ina pos1t10n as close as poss1ble to the pos1t1on he would have occupled
| :had the State kept 1ts promises. “This Court should drsmrss the sentence

1mposed in these cases.

2. THE DOCTRINE OF EQUITABLE ESTOPPEL
' BARRED THE STATE FROM SEEKING THE
DEATH PENALTY IN THE PRESENT CASE

a. The doctrine of equ1table estoppel applles to the plea

' bargalmng process. In addition to the requlrements of falrness and due

process, plea bargalmng and plea agreements are subJect to contractual

'.'-_prmc1ples Sledge 133 Wn.2d at 838. The doctrme of equ1table estoppel S

) 1requ1res that where a party makes a deﬁmte representaﬁon to another and L

the second party reasonably relies on that representation to hisldetriment,
~ .the first party will not be permitted to take a COntrary position at a later
point where domg so would injure the second party. See, Heckler V.

' Comm ZyHealth Serv of meford C'y Inc., 467 U.S. 5 l 59 104 S Ct

| 2218, 81 L.Ed.2d'42,(1984) (citing Restaz‘einen,t (Second)} of Torts, §894(1) :
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(1979)). A party seeking to apply equitable estoppel against the
government must establish (1) the government has acted 1n u manner |
inconsistent with its prior position or statement; (2) the party justiﬁably E
relied upon the government"s prior position; (3) the individuel Wouldv
suffer injury if the :g0vernment is allowed to rer)udiate its prior .position; |
“ eetoppel is necessary to prevent a mam'fest injustice; and I(SV)’ |
'.'appllicattion of estoppel will not impair gorfernrnent functions. .'qumarucky.,' B
v. Dept. So_cial_.andzj"_-lealz‘h Serv., 122 Wn.Z_d' 73 8, 743, 863‘%I"',‘2d85.5 o |

(1993).

b. i‘he State was equitably estopped from seeking ‘the'j
death pb enalty. In the case at hand, Mr. Yates established each of the
elements of equitable estonpel. The trial courtfs ruling to the contrary rvas R
’incorrect; ! | |

s i.- Vi he State took a posztzon conz‘rary to zts przor

Ml_tlﬂ | The tr1a1 court found Mr. Ladenburg had authonzed Mr Tucker o
to resolve the P1erce County matters in Spokane CP 2745 Mr Tucker
-conveyed this authorlty to Mr. Yates. CP 2745.

While the tr1al court concluded Mr. Ladenburg revoked h1s grant
-of authonty dur1ng the June 28 2000 telephone conference there is o -
finding that this was in turn comumunicated. to Mr. Yates or'_anyone else. -

At 10 time prior to July 17, 2000, was Mr. Yettes told anything other than =
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that vthe Pierce County matters would be resolved in the Spokane plea
negotiations. Indeed, up to that point, all the parties and individuals
| actively engaged in the Spokane plea negotiations believed those '
negotiations would resolve the Pierce County matters as well; Mr. Tucker )
believed he had authority to resolve the Pierce"County matters_ and “was a
little surpnsed” When the present charges were ﬁled in Plerce County RP . | v_ S
' 664 668-609. Detectlve Walker head of the Spokane County. Shenff’ S. .
Office Task Force 1nvest1gat1ng the crimes, also contrnued to belleve the | ‘
Spokane negot1at10ns would resolve the P1erce County matters | RP ‘753 |
Mr. Ladenburg s test1mony was that he d1d not share W1th h1s own ofﬁce ’. _' : .‘
, staff h1s 1ntent to separately ﬁle the Pierce County charges unt1l some tlme.
- around 'July 12 2000 RP 73 9-40 Further Mr Ladenburg testlﬁed that
i the day after the P1erce County charges were ﬁled he telephoned M.

‘Tucker and “Just sa1d we are filing our cases and will send you a copy

~ RP716. Mr. Tucker recalled Mr. Ladenburg saymg he ﬁled the charges

separately because'he had changed his mind. RP 646. If Mr. ‘Ladenburg ) o :
had revoked his grant of .authority on June 28 it is entirely unclear Why he S

telephoned Mr. Tucker on July 18 to tell hrrn he had decrded to separately :', -
file charges It is entlrely unclear vvhy Mr: Ladenburg d1d not even ra1se a _~‘3-‘;‘" ,

quest1on regardlng Mr Tucker ] preparatron of aplea agreement Whrch
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included the Pierce County matters when Mr. Tucker suppos.edly lacked
the authority to do so.

Most 1mportantly, and regardless of: the foregorng, Mr Yates
continued to believe that hlS negotiations wrth Mr Tucker would resolve
the P1erce County cases. The beliefs and mtentlons of the parties is

: demonstrated by the proposed plea agreement drafted July 13 2000

Wthh specrﬁcally stated it. would resolve the matters in Spokane Pierce,' o

Skagit, and Walla _Walla Countles. CP 973. ;“
' The separate prosecution of the current charges was atposition ’
d1rectly contrary to that taken by the State pnor to J uly 17, 2000

. Mr Yates ]usz‘zf ably relied upon z‘he ,

Lvemment s przor posztzon At all times pnor to July 17, 2000 Mr

_ Yates was tOld the- SpOkane County plea negotlatlons Would resolve the

Pierce County matters Mr Yates had no reason to doubt th1s was the T
case, as s Mr. Tucker himself believed this was so. RP 664. So too did -

' ‘_Detective Walker RP 753

| Mr;vYates s';helief th_at the plea negotiations would‘result na |

* settlement of all counts was further conﬁrme:d:'hy the fact .th'at the S'kagit ‘
 and Walla Walla Co,unty prosecutors submitted letters indicating the =
Spokane negotiations would resolve the cases 1n those counti'es" as Well'; | |

Indeed it was ‘only in response to the request for such a Jetter that Mr.
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Ladenburg for the ﬁrst time stated that Pierce County would separately |
file the present charges. | |
In light of the fact that every principal player in this case, other
than Mr. Ladenburg, continued to believe that the Spokane negotiations |
would resolve all charges against Mr. Yates; Mr. Yates’s reliance on" the

State’s assertions vvas entirely justified.

Moreover Mr Yates s reliance was legally Justrﬁed every county‘_ o

| prosecutor in Washmgton has authority to prosecute felonles arrsmg '

anywhere in the state Bryant 146 Wn.2d at 103

ifi. Mr. Yates suffered injury as a result of the "

government’s repudiation of its prior Dosiz‘io‘n. In the cour‘se‘-‘o.f_ithe e
' ASPokane plea negotiations, Mr. Yates admitted he had COMitted eleven =
murders in Spokane County, two each in Walla Walla and Pierce

Counties, and one in Skagit County. Mr. Yates disclosed this inforrnat'ion

'taklng the State at 1ts word that the negotratlons would resolve the P1erce ‘ o

: County matters as well as the Spokane, Skag1t and Walla Walla cases

- After Prerce County reneged on its earher assurances Mr Yates

, contmued in plea negotranons as he behevedvhe had prov1ded too nduch

~ information to the State and 1t was too late to realistically. go to trial. RP
680. As discussed already, once a person adrnits to having comrnitted 15 .

.murders, that adrni_.ssion by itself, whether admissible or not, will
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necessarily ‘and fundamental alter the remainder of the process, from the
relationship of the partles to the investigation and presentation of
evidence. But that is not the only harm Mr Yates suffered.

The State, and the trlal court, relied on_' the fact of Mr;-Yates’s
subsequent guilty pleas, generated as they were by the State’vs‘ Sfalse |
assurances, to ’foreclose any factual challenge to the evidence vvhich the
i State offered to estabhsh the common scheme aggravatmg factor in the ‘b
present cases. RP 186 87,242. During the penalty phase the State rehed |

on Mr. Yates S adm1ss1on to the murders in Skaglt County and Walla ' N _ -

Walla County in 1ts argument for the death penalty RP 7 71 1 As proof of i

the aggravatmg factor the State included the murders of Shannon ‘
Z1e11nsk1 Heather Hernandez and Melody Murﬁn murders w1th which
© Mr. Yates was not charged at the time he admltted his respon81b111ty for
.the1r comm1s51on The State ‘would have never -even recovered Ms.

‘Murfin’s remains but for Mr. Yates s agreement to direct pohce to them

This evrdence was certamly 11‘1_]111‘101.18 to Mr. Yates as it allowed the

State to seek, and the' jury to impose, the death’penalty. Mr. Yates

detrimentally relied on the State’s prior position.

¢ Pohce had searched Mr Yates’s resrdences for a penod of 35 days Wlthout o S

drscovermg the remams
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iv. Estoppel is necessary to prevent a manifest

injustice. Courts have not truly defined theterm “manifest injustice” in

the context of equitable estoppel. However, cases finding a manifest

injustice demonstrate the need to estop the State in the present case, i |
In Kramarvcky the Court denied the State s effort to recoup

welfare overpayments 122 Wn 2d at 743- 49 The Court determlned

- repayment would effect a manifest 1nJustrce on the recrp1ents because they i

had done nothlng to gain the overpayrnent had no reason to beheve they

were recervrng overpayment and lacked the ab111ty to repay W1thout

' compromising the1r ab111ty to meet the1r basw needs Id. at 748 49

‘In another case, the Court estopped the State from collectmg .' o
unpaid excise taxes from the purchaser.of a busmess Harbor Azr V. Bd of -
TaxAppeaZS 88 Wn 2d 359 560 P.2d 1145 (1977) At the t1me of o
purchase the State 1nd1cated to the purchaser there were questrons asv to
unpald excise taxes for the one year precedlng the sale. Id. at 362 -
vHowever, after purchase was complete, the State sought to coll-ect unp'aid :
- taxes fora several year penod preceding the purchase Id at 363 The ‘

Court concluded that to permit collection beyond the one year penod

raised at the tlme-of purchase would result in a manifest 1nJus't1ce. Id.‘ at N

. 367-68.
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~ If recoupment of Welfare overpayments or collecticn cf unpaid |
taxes would result in a manifest injustice, the same must be true where the |
~ State seeks to execute an individual based upon information g'ained
through the indlvidual’s reliance on the governr'nent’s assurances which it
_ then abandons. To perm1t the 1mpos1t1on of the death penalty in thlS case ;
B would result in a manifest 1njust1ce : “ ”

v, Applz'cation of estoppel will not'i‘mbair

government functions. Preventing the State from seeking the death‘ :

penalty in the present case will not impair any g'ovemment function- Mr. :
Yates s conv1ct10ns w1ll stand and he w111 be ﬁJlly accountable for the
cnmes he has condm1tted Indeed appl1cat1on of estoppel 1n thlS. case w1ll

" serve to enhance government functions by assunng defendants no matter _: Sl
. What the1r crime that they can engage in plea negot1at10ns W1th the State of |
Washington W1thout fear of suffering 1rreparable harm if the P1erce

- County Prosecutor s-vOfﬁce will not met1culously‘ honor its.tvord.

‘ Estoppel will not-result in any impairment of chernment fun‘ctlons. -

" vi. Mr. Yates has satisfied the elements for

guztable estoggel As set forth above, Mr. Yates has sat1sﬁed each of the
elements of equ1table estoppel Mr. Yates has established that he rel1ed
on the State s assurances and that he was 1nJured by the State S subsequent

change in pos1t1on_._ '
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c. Reversal is required. The trial court misanalyzed the
question of estoppel and instead focused on the terms of the plea
agreement The trlal court seemmgly beheved Mr. Yates was allegmg the
- State had breached the terms of the October 2000 plea agreement The |
court concluded Mr Yates’s only remedy was to seek to wrthdraw or’
enforce h1s gurlty pleas in Spokane County. CP 2747. The'court also
found that because a plea agreement is not ﬁnal or binding on the parties
until accepted by the trial court, and Pierce County withdreyu}_.from the plea"_i B o |

* negotiations before that occurred, the State could not be estopped in the - l- : '

present case. Id. -

The trial court’s focus on the plea agreement as opposed‘to the plea” s

negotiation manifested a fundamental misanprehension of 'the. argument’ o
presented, as Well as the concept of equitable es'toppel. While it is a |
contract princlple vestOPPel,can only apply in"-the"absence of a'cOntract -
Carew, Shaw &Bernascom v. General Casualty Co of Amerzca 189
B _ Wash 329, 336, 65 P 2d 689 (1937) (estoppel cannot create 11ab111ty

| contrary to or in addltlon to that in a contract) Where there 1s a ﬁnal and. =)

valid contract, quest1ons of obl1gat1ons are resolved by the terms of the o

- contract itself. Id. It is only where there is no contract that questlo‘ns of

reasonable reliance and the actions of parties are relevant.
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Mr. Yates does not contend the Pterce, County prosecution violated
the terms of the plea agreement he entered in Spokane County. Instead, he -
contends that prior. to July 17, 2000, when the‘Pierce County charges were B
filed, he relied on the State’s assurances that the plea negot1at10ns would
resolve the Pierce County charges. Rely1ng on these assurances, Mr
- Yates provided dammng ev1dence Wthh the State used to obtain the death :
penalty M. Yates satlsﬁed the elements of equltable estoppel Mr
Yates’s death sentences should be Vacated | : E o
3. THE ABSENCE OF ANY STANDARDS IN RCW
- 10.95 et seq. GOVERNING THE :
o PROSECUTOR’S DECISION TO PURSUE THE AR
- DEATH PENALTY DEPRIVED MR.YATESOF .~
- EQUAL PROTECTION AND RENDERS THE:
STATUTE UNCONSTITUTIONALLY VAGUE )
AS APPLIED TO HIM L

a.  The Fourteenth Arnendment’s.Equal Protection and ’

Due Process Clauses require uniformity in the prosecutorial decision to

pursue the death penalty and objective guidelines governing the‘-decisiOn-. S

making nrocess; The’EqUallProtection 'Clanses"""of the Unit"'ed S'tates and :.;':__
, Washlngton Const1tut10ns requ1re that s1m11ar1$/ situated per.son.recewe | ; i
similar treatment U S. Const Amend X1V; Cons Art. I, §12 Plyler v,
Doe, 457 U.S. 202 216 102 S Ct. 2382 72 L. Ed 2d 786 (1982)‘ Inre. |

| .Personal Restmznt of Mota, 114 Wn.2d 465 473 788 P. 2d 538 (1990)

(01t1ngHarm0n V. McNutt 91 Wn.2d 126, 130 587 P.2d 537 (1978)) If _‘l; -
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there is a disparity in the treatment of individuals accused of the same
crime, the law requires that, at minimum, there must be a rational basis for

such disparity. See, e.g., Rinaldi v. Yeager, 384 U.S. 305 308409 86 S.Ct.

1497, 16 L.Ed. 2d 577 (1966) (law estabhshlng relmbursement for 1nd1gent R

appeals irrationally d1scr1m1nated between persons who v Were conﬁned for o
offenses and those that were not). | " |
The Vagueness doctrine of the due proces's clause requtres a statute
provide “sut‘ﬁcient definiteness™ such that nersons of comrnon tntelligence
need not guess at the statute's .meaning.andto discourage arbttrary
enforcement Kolender v. Lawson, 461 U. S 352 357, 75 L Ed 2d 903
103 S Ct 1855 (1983) The second pnncrple of the doctnne the
prevent1on of arbltrary app11cat10n is the doctrme s “more 1mportant
aspect ” Id. at 35 8. A statute fails to adequately guard agalnst arbltrary
3 enforcement where it lacks ascertalnable or legally fixed standards of
application or 1nv1tes ‘“unfettered latitude” in its apphcat1on. ‘Snﬁth V. . .
Goguen, 415 U.S. 574 578, 94 S.Ct. 1242, 15 L.Ed.2d 447 (1973) Gzacco "
VV V. Pennsylvama 382 U S. 399 402- 03 86 S Ct 518, 15 LEd 2d 447 |
(1966); see also Godfrey v. Georgia, 446 U.S 420, 428, 100 S.Ct. 1759, '
64 L. Ed 2d 398 (1980) (requiring “clear and Ob_] ective standards” Whrch .. '

prov1de spe01ﬁc and deta11ed guidance” in cap1ta1 sentencrng)

51



b. Because RCW 10.95 et seq. permits grossly disparate -

results with no rational basis, and invites unfettered discretion by

prosecutors the chapter violates the Equal Protection and Due Process

M The locatron of the prosecutlon alone made a blatant dlfference o
- as to whether or not Mr. Yates faced the death penalty . |

Spokane, Skagit and Walla Walla proSecutors agreedv to forego the o
death penalty because they concluded the evid_ence could not support the
‘aggravating factors.f RP 632-34. These concerns were echoed hy other o : = :
capital prosecutors from around the State. RP 634. Yet the P1erce County
charges were filed alleglng pre01sely the same aggravatmg factors The
sole basis for this d1spar1ty was the subJ ect1ve de0131ons of prosecutrng -
attorneys. |

The State’s central theory at trial was that Mr. Yates. had
comrmtted 15 crimes. throughout the State of Washlngton and these
| mult1ple murders ev1denced a common scheme or plan Whrch 1n tum B
: estabhshed the aggravatlng element supportlng 1mpos1t1on of the death X
' penalty The State asserted these crimes Were so similar that the ten o
Spokane offenses were offered to prove the a common scheme of Wthh

the Pierce County murders were only part, and to establish the common o

scheme aggravatrng element of RCW 10. 95 020(10). If the cnmes Werelln

fact so similar, there is no rat10na1 basis which justifies the disparate
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treatment of these crime between Pierce County en one han_d, and ‘Sk_agi.t, |
Walla Walla and Spokane Counties on the other. There is no rational h |
basis which explains why the ten Spokane murders did not even merit f
convictions of aggravated murder yet the two .offenses in Pieree Ceunty o
. warranted the death penalty; | o

The State contended below that disparate;treatment in the ferm of
the effort to seek the death penalty in Pierce Ceunty was warrante_d |
because | i

. . there are significant differences .in the posture. of those .~

- cases when they were presented to the various prosecutors. o ‘.
Mr. Yates presented in Spokane as an individual with no o

- prior criminal history. The prosecutor obviously engaged L e

_in'a manner of plea bargaining that Mr. Ladenburg. "

_ dlsapproved of, but nevertheless, he had no cnmlnal
history.

- When Mr. Yates came to Pierce County and the

prosecutor considered the death penalty, the case stood in - _
stunning contrast to the Spokane case . . . . When the case
came to Pierce County, the defendant had more than a

~ dozen convictions for first degree premeditated murder "He
had a conviction for attempted first degree murder.  That
factor, in and of itself, is stunningly different from the case .
in Spokane and an appropriate basis for the prosecutor to - -
‘an appropriate factor or the prosecutor to give great welght
to in deciding to seek the death penalty -

RP 521 22 see also CP 769 70.

In fact, unt11 the State reneged on 1ts assurances, the Pierce County" ,

-cases were going to be treated the same as the Spokane Skagrt and Walla o

Walla cases. As the murders of Ms. Elhs and Ms Mercer were not the last
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in the series, the State cannot assert their commission evinced some
heightened degree of culpability meriting a harsher response. It was only
the State’s actrons Wlnch ensured Mr. Yates had the cnmmal h1story he
~did before he arrrved in P1erce County Rather than Justrfy the d1sparate
treatment of Mr Yates s offenses this 1llustrates addrtronal constltutlonal
~ frailties in the effort to obtain the death penalty in this case.
| Ina further effort to defend the decrs1on to pursue Mr Yates S
death, the Pierce Co_unty prosecutors clalmed ‘.fthere isa lot_ o,_f_ subj ecti_vc.; gRAEE

' analysis” in the decision to seek the death p_enalty but tlns subj ective

discretion is sufficiently guided. RP 520. The State was certainly cor‘_rec't”‘_ PR

to concede “there is a lot of subjective anal}}sis” but incorrect in its -

conclusion that the disparity in Mr. Yates’s treatment Was'rn"_erely a

difference of opinion among reasonable mindsf"' _
~ One group of prosecutors concluded the approprrate charge and
resolution was ﬁrst degree murder with- standard range sentences

_However a lone prosecutor concluded the approprrate charge and

resolution was aggravated ﬁrst degree murder with the death penalty Yet”‘ e

each of these dec1s1ons was based upon the same acts. In'fact-, as it
. involved only two deaths as opposed to 13, the later decision was even

less supportable. There is no rational basis for this difference. ‘_There'a_re i

no objective guidelines which permit these;grOSSly disparate:‘r_e,s—ults; Th13 :
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was not merely a difference between reasonahle minds, but a conclusion
which can only be reached due to the unfettered latitude granted to . |
prosecutors by RCW 10.95 et seq.

In Bush v. Gore, the Supreme Court noted that locétl govemments NS
could independently develop different systems for carrying out elections : )
w1thout running afoul of the Equal Protectton Clause 531 U S 98 109

121 S.Ct. 525 531 32 148 L.Ed.2d 388 (2001) The Equal Protectlon E

Clause was V1olated however where the state supreme court “w1th power o

to assure un1form1t_y” fatled to do so and thus falled to assure these
' -different systems'met_the ré_k;_uirement of eq_ual':treatment‘and: fundament_al
}fairness I’n | | e |

_As did the F lor1da court in Bush, th1s Court has the “power to.
~ assure umform1ty” because this Court is statutonly charged with assurmé |
the proportionality of a death sentence. RCW 10.95.130; RCW. 10.95 .l40. L
‘There are no published standards in statutes orcaselaw providing guidance |

for the decision to seek the death penalty Mr Yates requested an |

ev1dent1ary hearmg to determme the standard employed by the 39 elected .;: ;.l-‘:; B Lo

prosecutors but the court refused RP 535. Because RCW lO 95 et seq
prov1des no means of assurmg consistent treatment among countres of the '
A de01310n to seek the death penalty it violates the Equal Protectlon Clause

Add1t1onally, because the chapter lacks obj ect_1Ve guldelmes to ‘guard A
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against unfettered discretion it is unconstitutionally vague as applied to. o
Mr. Yates.

4. THE TRIAL COURT VIOLATED MR. YATES’S
' RIGHT TO A FAIR AND MPARTML JURY.

a. State S challenmmted

A Joan Rodrigues. Ms Rodngues Juror 39

initially candidly a_dmrtted her personal opinion was that she was opposed _
to the death penalty in every possible circumstance. RP 2276. S.he later .: o
admitted in questlonmg by the State that although she felt the death

penalty was harsh she could consider votlng for the death penalty RP

2277. Agarn whlle undergomg questlomng by the State, Ms 'Rodrrgues »_‘_: o

- stated that if the ev1dence pomted to the death penalty she Would vote for ‘ e

‘death. RP 2279 She agreed this answer Was contradrctory but stated she

- ‘was not opposed to the death sentence in every possible c1rcurnstance but

‘was open to it if it fit the crime. RP 2280. She stated she Would 11sten to S

all of the ev1dence and follow the court’s 1nstruct1ons RP 2282 The 'b “f

. court Wrongfully excused Ms. Rodngues 1gnor1ng her statements that she. ;t

could lrsten to the ev1dence and follow the court’s 1nstruct10ns RP 2286 '- S

- ii. Evelyn Brown. Ms Brown, J'uror' 52,
volunteered she was a lifetime member of the- Church of God and Ch_rist,-- | .

which opposes the taking of a life. RP 2403'704. She stated th1s was herl .
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- personal belief as well. RP 2409. Later she stated that given these beliefs o
it would make her uncomfortable to vote on whether or not av person
should or should not be executed. RP 2412}; But she also candidly
admitted she could set aside her beliefs, listen to' the evidenCe and follow
the law as glven to her by the Judge in the Jury 1nstruct1ons RP 2414. She
admltted she could do this even in hght of her strongly held behefs RP |
2415,

Once again ignoring the answers provided by the juror the court

excused Ms. Brown for cause, focusing solely on her rehg10us behefs and"i_' :

B Oprmons RP 2418 o | |
| s .M. Ms Dealba, Juro; 74, testified

she opposed the death penalty on religious an djphilosolghical .-gfouﬁds, RP .. _-
2685-86. But she further testified she had been on a jury in aprior-casé ) 'I

and was able to set asrde her personal feehngs and follow the court’

1nstruct10ns RP 26 87 She felt she could do the same in the present case : SRR

- RP 2687 88 Once agaln 1gnor1ng Ms Dealba s prior jury expenence and e

her promise to follow the court’ s 1nstruct10ns the court found her beliefs
Would substantlally 1mpa1r the performanee of her dutres as a JUI‘OI‘ and

excused her for cause over defense objections. RP 2691.
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b. Defense challenges denied. o

i. Jeanette Thornburg.  Ms. Thorburg, Juror 9,
testified that if there was no question about the guilt of the defendant, she
firmly believed the death penalty was appro_prviate. RP 1865-66. She
further admitted that making a decision for life imprisonment without
. parole would be a very difficult decision for her to make butb-she thought‘- L f_ :
she could make it. RP’ 1869. But she reiterated that if the defendant had R
committed mult1ple murders: she presumed the death penalty was the -
proper sentence RP 1870 1872 Even after the State’s attempt to
v rehab1lrtate Ms Thornburg w1th ques'uons about the b1furcated trral and
burdens of proof Ms Thornburg still held to her prev1ously stated behefs Lo

Q: Where it is premed1tated murder7 | |
A ‘ Probably do the death penalty, but I could also do l1fe
' -imprisonment with no parole. - R
Q: But you presume the death penalty was the proper o
sentence? L - o

A Yes,well -

~ RP1877.

"D'espite Ms. Thornburg’s strongly held presumption that death was

the proper penalty for multiple murders, the court refused to excuse her for -

cause, ﬁndmg she did not state she would presume the death penalty was
the proper sentence and she stated she Would follow the court S

mstructrons RP 1882 83 The absurd1ty of the court’s conclus1on is = o
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vividly pointed out in the questioning by the defense where Ms.

Thornburg stated she would presume the sentence would be death. RP

1870, 1872, 1877.

: ii. Martha Alexander Ms Alexander Juror 29

admrtted that she belleved the death penalty appropnate for people Who

kill chlldren and serral klllers RP 2106 She agreed Wrth the State of

. Flonda s executron of Ted Bundy and presumed people Who commrt

~ multiple premedltated murders should be sentenced to the death penalty

* RP 2112. More troubhngly, Ms. Alexander bel1eved the defendant then

' should have the ob11gat1on to show why he. should not be executed

o

oror

QxR

But, what I'm trying to get at is if you're in a vacuum and 7

all you know is someone has killed multiple times and

~without justification and premeditated murders; there'sbeen = = -

no self-defense or anything like that, do you start off

* believing the person should r receive the death penalty"
- There's no right or wrong answer . :

I would have to say yes then. " R

Is that a strong presumption on | your part?

Fairly strong, yes.

Would you expect then that the defendant would have to
show you areason that he shouldn't receive the death

: penalty7
' Yes ’

Mrs Alexander that's where you start off behevmg, that s : : s )

what you said before, right? cee e
Under certain circumstances; yes, but I need more R
information. -
But if someone is convicted of multiple murders and there
1S no self defense and there is no other reason, you start off
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believing the person should receive a death penalty; is that

right? That's what you said before. 4

Yes.

And you would expect a defendant to prove to you Why he .

shouldn't? _ :

No. :

Isn't that what you said before?’
You expect us to - - you would start off there presummg he
should receive the death penalty? ~
Now the State has to prove, right?
Right. But in your heart you would presume the person
should receive the death penalty‘7 .

I thmk s0. i

RE RERP O

>

RP 2112, 2118.

The court demed Mr Yates s challenge ﬁndmg her answers d1d

. ‘not necessanly 1nd1cate she would not follow the court’s 1nstruct10ns RP g

2126. i | |

iii. Donald Victorine‘. M. Victorine, Jurer 100,
during the hardship questioning, noted that his nephew Was_ getting
married and he had a family reunion scheddled in Iowa in August 2002 |

RP 1722. Desp1te the apparent 1mportance of these fam1ly events Mr

Vlctonne stated that he would rearrange and reschedule lns plans because,:'f . e _’_--: S

““pd like to serve on th1s panel A RP 1722
Dunng vozr dzre quest1omng, Mr. V1ctor1ne gave. further 1ns1ght

into his strong desue to sit on the panel adm1tt1ng that Mr. Yates must
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have done something because he is sitting in eourt asa defendaht. RP
2572-73.

Q: So as you start out from the get-go you’re thinking

- [Mr. Yates] must have done something orhe =
wouldn’t be sitting her, is that fa1r enough? .

A: Uh-huh. : :
Id

Nonetheless, the court denied Mr. Yates’s challen_ge.‘. RP |
2582,

iv. Michael Hoenow. "M Hoenow, -:Juror 120,

evidenced a clear preference for the death penéilty early in his qliestiohing'"‘ . "
by the State: |

Q:. Slnce you were ha11ed in W1th your fellow -

prospective : Jurors on June 20%, have you thought
~ about your views on the death penalty?

A: No, they haven’t changed a bit. - PR

Q And why don’t you briefly summarize those: for us.

A: I'am a firm believer in the death penalty. A person .
- - he or she should face their actions. They should
be liable for them. And if a child is involved,a
child’s murder, I think it ought to be mandatory for
death penalty because what can a little child do to
you that should allow someone to k111 them’7 .

RP 3444,
After soft pedaling his predisposition for the death penalty, atthe _‘
conclusion of the defense questioning Mr. I_-Ioehow reiterated that strongly -

held belief by quite honestly answering:
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Q; Do you start off thinking that that person (convicted of
premeditated murder with aggravating circumstances of
sound mind) should receive the death penalty‘7
A: Honestly, yes.
RP 3455-56.
. Once agam desp1te Mzr. Hoenow’s very honest answer ev1denc1ng
~ his firmly held behef that he would automatlcally start out presumlng the .I S
* death penalty was the proper sentence, the eourt denied the defense

~ challenge for cause, finding that despite Mr. Hoenow’s presumption for

death he was somehow not predisposed to it. RP 3462.

c. Jurors may only be removed for cause 1f therr ODDOSIthnH'"" S

- to death penaltv Would prevent or substant1allv impair the1r ab111tv to be a Vi b

juror. The Sixth and Fourteenth Amendments to the Umted States
Constitution, as well as Art1c1e I,§§3 and 22 of the Washmgton -
Constitution guarantee a defendant the nght to a trlal by an 1mpart1a1 Jury
Taylor V. Louzszana 419 U.S. 522,95 S. Ct 692 42 L.Ed. 2d 690 (1975)
Irvzn V. Dowd 366 U.S. 717,722, 81 S. Ct. 1639 6 L.Ed. 2d 751 (1961),
' Sz‘az‘e V. Rupe, 108 Wn.2d 734 748, 743 P. 2d 210 (1987), (_:ert demed 486 '
 USS. 1061 (1988). :
A trial court 1nﬁ'1nges a capital defendant’s right to an 1mpart1a1

trial under the S1xth and Fourteenth Amendments when 1t excuses for B

cause jurors who express conscientious obJect1ons to the death,penalty._ S
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Witherspoon v. Illinois, 391 U.S. 510, 522, 88 S.Ct. 1770, 20 L.Ed.2d 76
(1968); State v. Brett, 126 Wn.2d 136, 157,'892 P.2d 29 (19_9‘5). A jurer

must not be excusedv for cause unless his or 'her» Views Would:f"ptevent or -
’ substantially impaif the perforrnance of his 'du't‘ies asa jutoh 1n accordance i
with h1s 1nstruct1ons and his oath.”” State V. Hughes 106 Wn 2d 176 181
721 P 2d 902 (1986) (quotmg Waznwrzght v Wztt 469 U. S 412 424, 105
:S Ct. 844, 83 L.Ed. 2d 841 (1985)) The fact that a prospectlve Juror .

“voiced general obJectlons to the death penalty or expressed cons01ent10ns Sl

or religious scruples"agalnst its infliction” is not sufficient. .Wiz‘herspeen g

391 U S. at 522. “The crucial inquiry is whether the vemreman could

follow the court's instructions and obey hlS oath notw1thstand1ng hlS . iv
views on capital punishment.” Dutton v Brown, 812 F.2d 593 595 (10th - >

Cir. ), cert. denzed Duttonv Maynard 484U S 836 108 S‘Ct 116 98

L.Ed.2d 74 (1987)

Where thetri'al_court excuses a juro_r' Who qualifies as "indpartiali -.
under Witt, the error is never harmless and the remedy is reversal of the
 death sentence Gray 12 Mzsszsszppz 481 U S 648 668, 107 S Ct 2045
95 L Ed 2d 622 (1987) (the nght to an 1mpart1a1 adJudmator isa nght so
basic to a fair trial _that an error can never be treated as harm_less erro‘r) ;
Davis v. Georgia, 429 U.S. 122, 123, 97 S.i.Ct. 399, 400, 50 L Ed. 2d 339

(1976) (per curiam).
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d. The trial court improperly excluded jurors 39, 52, and -

74. The trial court improperly excused Joan Rodrigues, juror 39, Evelyn ;‘
Brown, Juror 52, and Nancy Dealba, Juror 74, who all expressed
conscientious obj ections to the death penalty,.'but assured the'oourt they.
would follow the law and the court’s instruetions. |
A juror With preconceived ideas n'eed not be disqualiﬁed -’if he or

' she can “put these notlons a81de and de01de the‘ case on the bas1s of the: ‘j L
ev1dence g1ven at the trial and the law as grven h1m by the court ” State V. e n
Mak, 105 Wn.2d 692 707,718 P. 2d 407 (1986) That is exactly what
~ Ms. Rodngues prom1sed to do but was nonetheless excused for cause o
| The Eleventh Crrcurt found error in the exclusronof Jurors vtfho L

“had more senous reservatrons about the deathpenalty than _the Jurors_her'_e._ : o
. Hancew. Zant, 696 F. 2d 940 (11™ Cir. 198_35,.‘ .'In that case, the federal |
distriot court held the trial court improperlyexoluded two jurors Mrs.
" Melton and Ms. Turpin. The district court 'held that Mrs.)'Melto.n's ’ansWers S
vacﬂlated In response to some questions she appeared ﬁrm about

: refusmg to vote for the death penalty but her responses to other questlons * 'v

- indicated a lack of conv1ct1on

PROSECUTOR No matter what the facts or circumstances
of this case might be, you do not believe that you
could follow the instructions of the Court to -
consider the death penalty and vote to 1mpose 1t is
that nght" : A
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MRS. MELTON: No, sir, as I said before, I feel there are
times when the death penalty is warranted. I do not -
believe that I with my conscience could vote to -
impose the death penalty.

PROSECUTOR: No matter what the facts or 01rcumstances
of the case might be?

MRS. MELT ON: In some cases Imlght

Before excusmg her for cause, the Judge asked a ﬁnal )

- question:

THE COURT: Let me just ask her my questlon too then
' are you so conscientiously opposed to capital -
punishment that you would not vote for the: death
penalty under any c1rcurnstances? :

MRS MELTON: As 1 said before, Ibeheve there are. g
- circumstances where the death penalty is Warranted
I do not belreve that I could Vote for it. ‘

.Hance 696 F 2d at 955
- The Eleventh Circuit found that Juror Turpm was even less resolute -
in her feelings about the death penalty. Although her 1mt1al responses to
the prosecutor's questrons indicated that she Would not vote for a sentence R
: of death upon further exammatlon she changed her mlnd
| COUNSEL If you thought from the facts you heard in the |
whole case that that was the proper decision to
make, that he should be electrocuted, could you- -
vote that that was what you thought shouldbe =

done” ,

MS TURPIN Well, this is hard, Idon't know I'm Just too
eonfused Idon’t know : - ‘
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THE COURT: Well, what we want to find out is if he
should be found guilty, after you've heard all the
circumstances about this case, do you think that
there is any way that you could vote to have him
executed, that is, to find for the death penalty?

MS. TURPIN: Well, I guess I could; o

THE COURT: Well, that's what we need to find out - -
whether or not you could vote for death if the
circumstances of the trial, after you've learned all
about it, whether or not you could, not that you -
would, whether you could vote to 1mpose the death

‘ ,penalty‘7 ' 2 o

MS. TURPIN: Well, T don't know. I Just say that T don't
think I could. :

THE COURT: You don't think you could‘7 I beheve the
_]111'01' should be excused for cause.

Hance, 696 F.2d at 955. ,

The circuit court held that by excluding jurors Tufpin and Melton -

who expressed serious reservatlons about the death penalty, the Jury d1d S

not fa1r1y represent a cross-section of the commumty It Was a Ju:ry
| "uncommonly w1111ng to condemn a man to d1e_-_.Y'__'Id. at 95 5-.-5 6 (citing -

Witﬁerspoon, supra,"391 U.S. at 521).

Similarly; hy excusing the three jurors in this case, the trial judge‘i R |

.impaneled a jury that lacke.dbthe impartiality required by the Sixthand . - =

Fourteenth Amendments.
Compare the answers to the voir dire questions by these three

jurors with the answers provided by jurors who expressed s'imiilar :
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reservations about capital punishment but were not excused ‘_despite a

State’s challenge for cause. Juror 18, Shaﬁlee Kiffee, is a‘teacher ina

women’s ministry who regularly attended church and stated her life 1n the |
church was very important. RP 2418-24. Although Ms. Kiffee testified - |
her moral beliefs did not tell her the death penalty was wrong, she d1d |

admit she did not know if she could vote for the death penalty, she stated ~

she thought she could follow the court’s 1nstruct10ns but also admltted 1t

would be hard to do so. RP 2424-30. The State challenged Ms Klffee for
cause, argumg she was conflicted in her view of the death penalty and as a »
consequence she should be dlsquahﬁed RP 2434 The defense countered

~ that Ms. Kiffee Was»honest in testifying ﬂ’lat*lt would be d1fﬁcult but that" |
she would l1sten to the evidence and court’ s 1nstruct1ons and dec1de the v‘ S

case accordmgly RP 2437. The trial court. demed the State s challenge o

- for cause. RP 2438.

Sirnilarly, Juror 97, Morton Martensen_, testiﬁed he d1d not think he : |
could vote for the death penalty and admitted hé did not think the stat‘e -
should seek the death penalty as pumshment RP 2910- l6 He further
stated he thought k1111ng of any kind was senseless RP 2916 He d1d
agree the death penalty was a “pretty 1mportant decision” and thought he B
could vote for death if it came down to it. RP 2915, 2924. He said he

_ Awould listen to the evidence, listen and respect the views of th,_e:fother' -
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jurors, follow the court’s instructions, and vote for death. RI“’“2424-28.
Again the State chaﬂenged the juror and again the court dehied the
challenge, ﬁ»ndirrger. Mertensen was conflicted, but nevertheless able to :
impose a death sentence if the State met its'burden of proof. RP 2929-34,
These two Jurors ’ beliefs and reservations about the death penalty

mirrored that of the excused jurors. In addrtlon these two Jurors agreed to "' "

- listen to the ev1dence stated they would follow the court’s 1nstruct10ns and ik

impose a sentence of death although they adrmtted it Would be drfﬁcult
provided the State had met its burden of proof - statements mlrrored by the
three jurors who were excused.

| Further exposmg the arbitrariness of the court’s ruhng, _]U.I'Ol‘ 177

Roy Conner admltted he beheved those that commlt multlple murders '. t“::'{: s

should face death and it would take qu1te a b1t of evidence to change hrs
mind, but because he uttered the phrase “I Woul_d follow the _court’s

 instructions,” the court refused to excuse him for cause. RP 3895-3903. o

© " The three jurors who were excused for cause Were"’r'ret: substaritial'll'y:’r‘

* impaired in their ability to perform the duties fdf a juror in this case. Bach
 candidly admitted her reservations about imposing the death penalty, but. = -
each expressed her-ability to set aside their personal feelings, ‘li‘s_ten to the

evidence, and follow the court’s instructions. ' The ability to follow the -

court’s instructions has repeatedly been found by this Court'to_ ve'onst_'ituteyzal: s
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basis for denying a challenge of a juror for cause. See Matter of Pejrsonall-.‘ '-
Restraint of Lord, l23 Wn.2d 296, 311, 868 P.2d 835 (1994) (“Each of -
these jurors evidenced an openness to consideration of all the facts, a
fundamental acceptance of their duty to make'-an independent and =
thorough evaluation'kof the facts, and a Willlngness to follovv}thejir o

1instructions and oath ). The erroneous dlsm1ssal of these JllI'OIS requ1res e

reversal of Mr Yates s death sentence as he was denied h1s const1tut10nal _-" o

right to an 1rnpart1al jury. Gray, 481 U.S. at 667 68 (“relevant inquiryis
“whether the composmon of the jury panel asa whole could poss1bly have .
been affected by the trial court's error”).

e. The trial court erred in re‘fusmg to exclude for cause L

jurors 9, 29 100, and 120 whose views on the death nenaltv substant1allv L

impaired the1r ab1l1tv to perform their dut1es as 1urors The defendant has o o

therightto a “hfe quahﬁed” jury capable of 1mposmg a 11fe sentence Just

as the State has the right to a “death quahﬁed’.’_ Jury capable ofimpoSmg a ‘-‘ "

vdeath sentence. Morgan 2 Illznozs 504 U.S. 719 733- 34 112 S Ct 2222 _"_ o
1 19 L Ed 2d 492 (1992) As such, the defense ina cap1tal case has the -

- right under the Slxth and Fourteenth Amendments to questton prospect1ve I

jurors about their views on the death penalty and to remove for cause e o

jurors who appear 1nchned to impose a death sentence Without _considering_’ . =

. mitigating evide_nce.’ .
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A juror who will automatically vote for the death penalty in
-every case will fail in good faith to consider the evidence of
aggravating and mitigating circumstances as the

instructions require him to do. Indeed, because such a juror
has already formed an opinion on the merits, the presence
or absence of either aggravating or mitigating -
circumstances is entirely irrelevant to such a juror. . . If .
even one such juror is empanelled and the death sentence is
imposed, the State is disentitled to execute the sentence.

Id. at 729.
Again, a comparison of the beliefs and answers to the voir dire of L
these three jurors, W_hom the court refused to exeuse, with,th,'e_v jurorsiwho .' ““j; '

were excused emphas1zes the error in the court s ruling.”

" Dana Schenefeld Juror 106, test1ﬁed he had heard about the pnor-‘,"‘: i
case of Mr Yates ] 1n Spokane and beheved he was gullty n, Spokane - ."f; '
; and based upon that belief, presumed Mr. Yates was gurlty here RP
| 3342-45. Whrle agreeing he could follow the court’s 1nstruct10ns he also ':”i

admitted he belieVed that anyone found guilty beyond a reasonable- doubt
of aggravated murder should receive the death penalty. RP 3352. The

court rejected the State’s arguments against the defense challénge for = . '

" The court granted two defense challenges: for cause, juror 67 Josepha -

' Ngiraingas and juror 105 Anthony Tanabe, not based upon their views on caprtal .
punishment but because of their failure to grasp the legal concepts of proofbeyonda .-
reasonable doubt. RP 2656-58, 3340. The court also excused juror 154, Mary R11ey, not o
because of her views on the death penalty but because she had heard of facts from Mr.” -~
Yates’s Spokane case and based upon that information believed Ms. Yates was gu11ty of T
~ these two murders. RP 3800-06. : R
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cause, finding Mr. Schenefeld’s presumptionbof guilt troubllng. ‘RP..33‘64-‘ ‘
65.
Juror 135, Adr1an Chavez, stated he was raised a Chnst1an and
admitted that if he found Mr. Yates guilty he would automancally Vote for _.' .
death. RP 3362-65. The court granted the ‘defense challenge. RP 3568.
S1m1larly, juror 152, Lawrence Bowhn adm1tted that h1s op1mon | . .
was that Mr. Yates was guilty, felt that if he was found gu1lty of .

- premeditated murder he should be sentenced to death and that,any fac’tors D

in mitigation Would not matter. RP 3775 77 The court excused this j _]uror S

for cause. RP 3777. : L
The fesponses of jurors 9, 29, 100, -and 120 were n.o'less..

problemat1c Each adrmtted either a presumpt1on of guilt or presumptmn

 that death was the | prOPer penalty, and yet the court demed Mr r Yatess L

challenges Such a presumpt1on dlsquahﬁed each from servmg on the i

jury, and the court erred in refusing Mr. Yates’ S challenges Morgan 504 ,. " .

US.at733-34.
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5. THE COURT VIOLATED MR. YATES’S RIGHT
TO A FAIR TRIAL AND IMPARTIAL JURY
WHEN IT RESTRICTED VOIR DIRE
REGARDING THE VENIRE’S RELIGIOUS
AFFILIATION AS IT RELATED TO MERCY

a. Defense proposed questions regarding religious

affiliation. The defense proposed questioning the jurors regarding their

individual rel1g10us behefs CP 2827-32. The defense related that these T o

questlons were relevant to the potentlal Jurors deﬁmtron of mercy, whrch o

1s a non- statutory m1t1gat1ng factor the jury is instructed it may use in

, ult1mately determining the sentence. RP 1186-88. This information

* would have been helpful to the defense in exercrsmg the1r for-cause
challenges as Well as the1r peremptory challenges 1d. Spe01ﬁcally, the

~ defense sought to ask four questions: i

What is your religious afﬁliation, if any?

1.

2. What is the fundamental teaching of your religion?
3. What influence has religion had on your life?

4. Describe your religious beliefs or philosophy? .

“RP 2827.
The trial Court refused to allow the questions and hmlted any :

questloning regarding religion to the jurors’ abllity to be fair and impartialﬁ; S

RP 1200-02. The court ruled it would never allow questions regarding the

- jurors’ religious affiliation because religion:ish’a protected area and the

question would infringe on the jurors’ privacy. RP 12004'011__.1 ;
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b. The trial court’s restricting the voir dire questioning of -

the venire violates a defendant’s right to due process. Voir dire

examination serves the dual purposes of enabling the court ‘t_o'»select an

impartial jury and assisting counsel in exercieing peremptory challenges

Mu'Min v. Virginia, 500 U.S. 415, 431, 111 S Ct. 1899, 1908 114 L Ed. 2d" .

‘ _. 493, 509 (1 991). A cap1ta1 defendant’s r1ght to voir dzre wh11e grounded
in statutory law, also is rooted in the Due Process Clause of the ,Fourteenth |

Amendment. Morgan, 504 U.S. at 729. Generally, a trial oomay

properly limit inquiry into a venire member's reli gious belief.ézin' those X R

instances where re11g10us 1seues are expressiy presented 1n.the. case, where.» - }

a rehglous orgamzatron isa party to the 11t1gat10n or Where the 1nqu1ry isa. o

necessary predicate to the exercise of peremptory ohallenges See

- generally Yarborough v. United States, 230 F 2d 56, 63 (4th C1r 1956)

lcert demed 351 U. S 969, 76.S.Ct. 1034, 100 L Ed. 1487 (1956)

_ Brandborgv Lucas 891 F.Supp. 352 (E.D.Tex. 1995), Staz‘e Vi Vza 146

 Ariz. 108, 704 P.2d 238, 248 (1985), cert. denied, 476 475 U.S. ‘1048?';‘106_{":; L

S.Ct. 1268, 89 1.Ed.2d 577 (1986); Coleman'v. United States, 379 A2d
951, 954 (D.C.Ct.App.1977); Rose v. Sheedy, 345 Mo. 6'1'0',;,‘.'1'34 Swa2d

18, 19 (1939); Smith v. State, 797 So.2d 503 (Ala.Crim.App:2000). - . -
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c. The religious beliefs of potential jurors and how those

beliefs related to mercy was a necessary predicate for the proper exercise

of Mr. Yates’ peremptorv challenges. WPIC 31. 07 states in. relevant part

A m1t1gat1ng circumstance is a fact elther in the offense 3
~ or about the defendant which in fairness or in mercy may
be considered as extenuating or reducing moral culpability
or which justifies a sentence of less than death, although it

does not justify or excuse the offense.
The appropriateness of the exercise of mercy is itself a
mitigating factor you may consider in determining whether .
" the State has proven beyond a reasonable doubt that the
death penalty is warranted. e

(Emphasis added. ) This Court has upheld the 1nstruct1ng of the Jury usmg Vo
WPIC31.07. See Sate v Gentry, 125 Wn. 2d 570, 648, 888 P.2d 1105, =

cert. denied 516 U.S. 843, 116 8.Ct. 131,133 LEd2d 79 (1995) (he

finding of mercy is not an emotional consideratien but oné Béséd upon. .

reason).

‘ Mercy was a m1t1gat1ng factor Wl’]lCh the Jury could con51der in’

. determmmg whether or not to impose the’ death penalty The defense -~ | ': e
questions regardlné religious affiliation were relevant as they probed 1nto :
'thepotential jurors"_ ability to apply mercy t M. Yates. The qnestions o
also provided theydefense vvith additional information n assessing hevv :

* and when to use their peremptory challenges.® Further, a person’s -

8 The defense recognized under Batson v. Ken'tdeky 476 U.S. 79 106 S. Ct. ) BRTORE
1712, 90 L.Ed.2d 69 (1986) it would be barred from using religious affiliation as a bas1s S
for exer01s1ng peremptory challenges, but the information was nevertheless useful 1n » el
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definition of mercy is commonly based on religious teachings and beli‘efs o
and thus forms the basis for a juror’s view of mercy. The court-erre'd‘_i.n o
barring the defense from inquiring about the religious affiliation.

d. The court’s rationale for denying the defehse proposed o

questions was erroneous.

i. Constitutionally D_fotec'ted area. The‘cOurt denied T '

the defense request part1ally on the basis that rel1g10n isa protected area o ; j"f] |

RP 1200 This bas1s ﬂ1es in the face of the numerous quest1ons in the

~ juror quest10nna1re that directly delved 1nto protected areas. See Cp 3280 - : '

- (Do you 1dent1fy W1th any pol1t1cal party‘7), CP 3284 (Do you belong to or - _ '

associate W1th any groups that have crime prevent1on or laW enforcement e

as a goal?); CP 3295 (Do you belong to an orgamzat1on 1nvolved in cnm‘e ‘

prevention, offender counsehng victim counselmg, gun use/ownersh1p or. P

| which concerns 1tself W1th the courts or cr1m1nal justice system?) CP
3296 (Have you ever belonged to a group that advocates changes in the
law‘?)' CP 3300 (Do you belong to the National Rifle Assoc1at1on'7 Do
you own a ﬁrearrn‘7 Why do you own a ﬁrearm?) Cp 3302 (Do you
belong to any groups that have taken a pos1t10n on the death penalty‘7)

This series ‘of questlons in the confidential questronna1re sought SR

; answers which_inﬁinged on the jurors’ FirSt_Anlendment rig_htit.o ﬁ:eedo'rn‘ .:;3

assessing whether the potential j _]111‘01' may vote for 11fe or death followmg the penalty
phase. RP 1195- 98 : -
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of association and the Second Amendment righ_t to bear arms. The court’s
concerns about infringing on the jurors’ First Amendment right to freedom. -

of religion was simply unfounded.

ii. Jurors® privacy. The:court was also concerned
about the jurors’ privacy. RP 1200. This rationale was unfonnded for
- three reasons.

First, the confidential questionnaire sought answers to questions ‘

that were even moreinvasive of the jurors’ right to privaCy. Se_é CP 3288 . :

(Have you or someone you know ever glven money to. someone m

exchange for sex’? Have you ever been acquamted with someone Who has U

accepted money for sex‘7 Have you ever accepted money for sex?) CP

3289 (Have you ever been subject to nonJud1c1al pumshment or an Artlcle el

32 of the UCMIJ heanng?) CP 3290 (Have you ever taken 2 human life,
. Whether in the m111tary or otherw1se'7) CP 3292 (Have you ever been
questioned by the police? Have you, a fam_ily member or ;élo,se;friend; L

* ever been acoused of a crime?); CP 3293 (Have you used an llegal drug

* within the past 5 years?); CP 3299 (Have you or anyone yon know been -

treated by a psychiatrist or psychologist or any type of mental health

professional?).

Second, the court conducted individual voir dire with each juror. ~© *

See Rupe, 101 Wn.2d at 694 (approving of procedure adopted by
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| California Supreme Court in Hovey v. Superior Court of Alameda County, .
28 Cal.3d 1, 80-81, 168 Cal.Rptr. 128, 616 P.2d 1301 (1980)). Any
privacy concerns were unfounded since jurors’ answers were not shared :
with other jurors or the public. | |
Flnally, and most 1mportantly, the State conducted background

checks on prospectlve Jurors using the Plerce County Sherlff’s N

. Department, virtually eliminating any expectatlon of pnvacy the Jurors
' may have held. RP 1382 87 1799. The State refused to share any of the - B
information obtamed, and claimed it had fres- re1gn to roam thrcjugh‘ the St
v | jurors’ backgrounds and need not disclose anything it discotfered to the '-.d‘ S
juror, the defense, or the court. RP 1799. Given the State’s inVasive

inquiries, the court’s ruling that the jurors’ privacy would be tnfringed“

merely by allowing the defense to inquire ov_:f,t,h,e jurors’ teligi‘eu:s’. bel_iefé o ,
| Wa»sfsp-moﬁs. o , S G R

_The ceuft et'ted in preventing Mr. Yates’ from 1nqu1r1ng1nto the e o

juror’s religious beliefs. This Court should tevetse Mr. Yates’s _

convictions and remand for a new trial.
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6. THE TRIAL COURT RELIEVED THE STATE OF .

ITS BURDEN OF PROVING THE ELEMENTS

OF THE CRIME OF AGGRAVATED FIRST

DEGREE MURDER
The Fourteenth Amendment’s Due Process Clause 'and the similar i
- provisions of Article I, § 3 of the Washmgton Const1tut1on requ1re the

State prove each element of a crime beyond a reasonable doubt Inre A

Winship, 397 U.S. 358, 364, 90 5.Ct. 1068, 25LEd2d 368 (1970) Thrs ‘;

requlrement is V1olated where a Jury 1nstruct1on reheves the State of 1ts
burden of prov1ng each element of the crime. Sandstrom v Mom‘anu 442 -
U.S. 510, 523 24, 99 S Ct. 2450 61 L.Ed.2d 39 (1979) Here the tr1a1 :

_ court erroneously defined the common scheme or plan aggrayatmg fact_or

‘and thereby relreved'the 'Stdte of its burden d'o}fﬂproof, depnvmngYates L

-of due process.

a. The aggravating elements set forth in RCWIO 95 020 ':

are elements of the offense of aggravated ﬁrst degree murder In Apprendz
v. New Jersey, the Court explalned the rule of Winship apphes to any .
finding of fact, Whether that finding be terrned an element or sentencmg

factor, Wh1ch increases the range of pumshrnent to Wthh a person 1s i

exposed Apprendz V. New Jersey, 530 U S 466 120 S. Ct 2348 147
- L.Ed.2d 435 (2000) In Rzng V. Arzzona the Court concluded the ﬁndlng S

necessary to increase a capital defendant’s punishment frorn life in prison R



to death fell within the rule of Apprendi and was the equlvalent of an

element of a greater offense Ring v. Arizona, 536 U.S. 584 609, 122

S.Ct. 2428, 153 L.Ed.2d 556 (2002). While Rzng used the term- -

» “functional equivalent of an element” the Court nas made clea_tApprendi

- concerned whether “facts labeled sentencing factors Wereneveftheless L

‘traditional elements.”” Harris v. United Stdtes. 536 USS45, '557;58; o =

122 S.Ct. 2406, 1.5‘3'L.Ed.2d 524 (2003). Har‘;:ﬁis_,‘ decided the same desl as :'b “ |

) Ring, added | o -l R | | 1

 Apprendi antl [McMillan v. Pennsylt)anza 477U.S. 79 '1061 :. ‘v -
S.Ct. 2411, 91 L.Ed.2d 67 (1986)] mean that those facts '
setting the outer limits of a sentence, and of the judicial

- power to impose it, are the elements of the crime for o
purposes of the constitutional analys1s Cn

Harris, 536 U.S. 'at 557-58 (emphasis added)'.f
Tn thlS respect dec1s1ons of this Court Whlch prev1ously concluded ',v' . 2
 the aggravatlng factors of RCW 10.95.020 are not elements of a crime |

 conflict with Apprendz Ring, and Harris. See e.g. State v. Irzzarry, 111

Wn 2d 591, 763 P. 2d 432 (1988). These dec1s1ons were prem1sed on the . LA

now plainly 1ncorrect notion that “aggravatedi ﬁrst degree nmrder” was ‘not_v_': L

acrime. These cases concluded, instead, the crime was first degree =~ -
murder, and the aggravating factors merely operated to fix the sentence. - .
In  recent decision, this Court again held “aggravating factors for first

degree murder are not elements of that crime but are statutory enhancers - 3 S
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~ that increase the maximum sentence from life with the posslbility of
parole to life without the possibility of paroleor the death penalty.” Sz.‘at_a "
v. Thomas, 150 Wn.2d 821, 848, 83 P.3d 970 (2004).

Thomas is incorrect in two regards. 'First it states the maximum ,l _‘
penalty for first degree murder is life with the poss1b111ty of parole when in »' '
fact the United States Supreme Court has recently made clear the : |

“maximum penalty * for an offense in Washmgton is the top of the "
: deterrmnate standard range. Blakely v. Washmgton U S 12:4' v_ 1‘ :

S. Ct 2531, 2537, 159 L.Ed.2d 403 (2004).. Because a sentence of hfe '

without the possibility of parole is not available based solely ona gullty B NE

- verdict for first degree murder, it is not the maXimum penalty for the cnme '1;':-;‘ L
for purposes of the Sixth and Fourteenth Amendments Instead"' the . |
maximum penalty for first degree murder is the top of the standard range o
based upon a partlcular defendant S offender score. | .

“Second, and more 1mportantly, the dlstmctlon drawn by Thomas

between elements and “statutory enhancers that increase the maxnnum : A i

sentence” is one with no constitutional s1gn1ﬁcance Ring*and Harris :
. make clear that these are one and the same for purposes of the S1xth and
Fourteenth Amendments

Apprendi and Mclelan mean that those facts settrng the
outer l1m1ts of a sentence, and of the Judrcral power to :
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impose it, are the elements of the crime for purposes of the
constitutional analysis.

Harris, 536 U.S. at 557-58 (Emphasis added)I Because, as Thornas
recognized, the aggravating factors increase th_e maximum penalty,_these» |
‘ facters are indeed elements of the crime of aggravated ﬁrst"degree murder, L

~ Recently th1s Court seem1ngly reco gmzed the error of the -
distinction it drew in Thomas stating “[u]nder Ring and Apprendz the -
elements of aggravated first degree murder are premeditated ﬁrst degree.
murder under RCW9A.32.030(1)(a) and at least one of the aggravatmg
circumstances. from RCW 10.95.020.” (Itahcs 1n ongmal) State V. lels, -j'
154 Wn.2d 1, 109 P. 3d 415, 419 (2005) lels properly states the |
elements of the crime of aggravated first degree murder. S

_ As elements of the crime of aggravated first degree murder the ‘_ o S
aggravatmg ‘faetors must meet the same const1tut10nal requlrements as.-' any
. other element, including proof beyond a reasqnable; not b'eeaus“e itis 3
statutorily required_‘but because the Sixth and Fourteenth Amendments
mandate it. | - o

b Proof of the common scheme or plan element of

aggravated murder regu1res proof of a nexus between the rnurder RCW
10.95.020 provrdes in relevant part .

A person is gu1lty of aggravated first degree murder a class
A felony, if he or she commits ﬁrst degree murder as.
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defined by RCW 9A.32.030(1)(a), as now or hereafter

amended, and one or more of the following aggravating

circumstances exist:

(10) There was more than one victim and the murders were

part of a common scheme or plan or the result of a smgle

act of the person. :
‘To prove multiple killings were committed as! part of a common scheme or
plan, the State must prove a “nexus between the killings.” Staz‘e V. Pirtlé; B
127 Wn.2d 628, 661 -62, 904 P.2d 245 , cert. demed 518 U S 1026
(1996)(citing State v. Dictado, 102 Wn.2d 493, 501, 687 P 2d 172 (1984); : B
and State v. Grisby, 97 Wn.2d 493, 501, 647 P.2d 6 (1982),Ac‘ert.,denie'd,' '

459'U.S. 1211 (1983). The factor requires proof of “an overarching plan

»that connects [the] mUrders.y’; State v. Fincﬁ, 137 Wn.2d"7'92.," 835, 975

P.2d 967, cert. denied, 528 U.S. 922, (1999). Stated differently, the State *
must prove a “nexus,between the killings and not the killers..” State v,
- Guloy, 104 Wn.2d 412, 416, 705 P.2d 1182 (1985) cert demed 475 U. S. |

1020 (1986) (cltlng Grisby, 97 Wn.2d 493).

The State contended belovv and undoubtedly Wﬂl do soon appeal e

that in State v. Lough 125 Wn.2d 847, 889 P.2d 487 (1995) this Court
modlﬁed the proof required under RCW 10.95.020( 10), permitting the
element to be proved merely by showing a’pe’rson devised an overarchi.ng.

plan and used it to perpetrate separate but very similar crimes. See, e.g., |
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CP 2698 (contending Lough created second definition for purpoées‘ of
RCW 10.95.020(10)); CP 4025 (“A common plan is evidenced by o
separate, but very similar killings”). Lough, however, never addressed the
definition of the common scheme element of aggravated murder and it

never couched its analysrs in terms of evrdent1ary suﬁlcrency at all

Tnits bneﬁng and argument below, the State noted that F znch crted . #

Lough, in 1ts d1scussmn of the common scheme element. CP 2698 RP AT

1079. From this 01tat10n to Lough the State leaped to the conclusion_that

Finch adopted a second definition of common scheme or plan, a definition o

equal to that established for admission of evidence under E‘R_.“404(b)_. The ;I’ P

- State argued this deﬁnition eliminated the need to establish‘the murders S

were connected to one another, and permrtted the State to prove only that

there were mu1t1ple murders committed in a srm1lar way. See Cp 4025 gy e

(“common scheme is evidenced by separate but Very similar. k.illings,”,)';,.CP L ’

1686-89.

The first problem with the State S contentron is that Lough never Hi

‘v once cites RCW. lO 95. 020(10), and thus it i 1s qu1te a stretch to cla1m thrs AR

. Court added a second deﬁmtron of this element merely by mentromng the

standard of when evidence may be admitted under ER 404(b). Atthe end I

of the day, Finch left no doubt that the quantum of proof necessary to‘ ]

establish the common scheme element of aggravated murd_'e_r,: rer-n_ained ::_, Ll
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proof of a nexus between the multiple murders. Finch said a common
scheme or plan:

.. may refer to the situation where “several crimes
constitute constituent parts of a plan in which each crime is
but a piece of the larger plan.” Pirtle, 127 Wn.2d at 662 . .
. (quoting Lough, 125 Wn.2d at 855). The term refers to a
larger criminal design, of which the charged crime is only
part. Pirtle, 127 Wn.2d at 662; State v. Bowen, 48 <~
Wn.App. 187, 192, 738 P.2d 316 (1987). To prove the
existence of this aggravator the killings must be connected
by a larger criminal plan. Pirtle, 127 Wn.2d at 662. Thus
the "nexus" exists when an overarchmg criminal plan - ©
‘connects both murders. See Pirtle, 127 Wn.2d at 662, 904
P.2d 245; see also Dictado, 102 Wn.2d at 277 (killings
were in furtherance of a gambling scheme); Grisby; 97 -
Wn.2d at 496 (multiple killings in revenge for being sold
bad quality drugs). BRI
In Pirtle, the defendant argued that there must be ‘
evidence of a plan to commit multiple murders to satisfy
this aggravator. This court rejected the argument explaining
that it misconstrued common scheme or plan. Pirtle, 127
Wn.2d at 663. The court explained the evidence need not .~
. show the existence of a plan to kill the named individual or | v
- even that the killings be committed for precisely the same TR
reasons, only that the killings are connected bya larger
* criminal purpose. Id. :

(Intemal citations altered ) Finch, 137 Wn 2d at 835. F mch plalnly d1d.
not el1rn1nate the requlrement ofa connectlon between the murders Ry .
o Undeterred by the actual holding of F; inck, the State J"c;Ontended : R
below that by its mere citation to Lough, Firich implicitly altered the

definition of the common scheme element, thereby ehmlnatrng the |

requirement that the murders be connected. CP 1686-88. Under the
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State’s myopic reading of Finch, the common scheme elernent may now

be established merely by proving a single individual comrnitted multiple.
murders in a similar fashion regardless of whether those murders are

~ connected by any fact other than the defendant himself. Neither Finch nor e
Pirtle ever said as much. More importantly, anch expressljendedits ‘- .. . .
discussion by reafﬁrming the requirement that proof of the common s '

scheme element requires the state prove a nexus between the murders

which are alleged to‘.'he a part of the common lscheme or plan 137 Wn2d : R

at 994.

Lough identiﬁed tn'ro situations in which evidence may be adrnitted:"_‘
| as evidence of a common scheme or plan under ER 404(b)The first '
involves a scenario"in which “several crimes ccnstitute ccnstitdent parts of 3

. aplan in which each crime is but a piece of the larger plan ” Zough 125

- Wn.2d at 855. The second scenario arises where there is “such a

concurrence of common features that the various acts are naturally to be
explained as caused by a general plan of whlch they are the 1nd1v1dua1
'manrfestatrons ” Id at 856. Finch and Pzrtle cite only to the ﬁrst of these

_two deﬁmtlons See anch 137 Wn.2d at 835 36; Pzrtle 127 Wn 2d at

264. Pzrtle explarned this ﬁrst definition is precrsely the scenano '
| presented in chtado and Grisby. Pirtle, 127 Wn.2d at 662_ _(cltrng

- Dictado, 102 Wn.2d at 281; and Grisby, 97 Wn.2d at 469). Thus, that .
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portion of Lough relied upon by Pirtle and Finch is wholly consistent with “
this Court’s prior cases defining the common scheme element of RCW |
10.95.020(10).

However, the State consistently argued that Lough alloWed the o
common scheme element of RCW 10.95. 020( 10) to be estabhshed merely
on proof of sufficient similarities between the murders, the second
scenario discussed_in Lough. CP 1686-87. There is not a single case in .‘
this state which has engrafted this second scenario into RCW’ 10.95 020 ‘. E
Lough certamly does not do so. In light of the fact that both anch and i
Pirtle, even after discussing Lough, plamly require proof of a connectlon o

between the k1111ngs there is ‘absolutely no support for the State s pOSl'[lOl’l;f

Ignonng this the State contended below that the fact that Lough
was only concerned with ER 404(b) was 1rre1evant to the State, s argument .
. that the common scheme or plan element no longer required proofofa-
nexus. But thisisa cntlcal d1st1nct10n Lough d1d not undertake to deﬁne‘;; e

the term “common scheme or plan” in every c1rcumstance '1n-:wh1ch that’-'{' KPRl

. phrase rnight arise in every area of the law. Rather, it was‘so‘lely

concerned with thequestion of when does atrial court abuse its:discretion i
in admitting evidence. Thus, the standard announced in Lough ‘merely.-. RN
identifies the parameters of a court’s discretion to‘ adrnit evidence asproot .

“of a common scheme, and not the standard for when the evidence will . <. ..
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establish beyond a reasonable doubt that such a plan exists for purposes of
RCW 10.95.020(10).

Additionally, when admitted pursuant to ER 404(b) to prove a
common scheme, such a plan, if proved, must still be relevant to prove and .

element of the offense State v. Thang, 145 Wn 2d 630, 642 41 P.3d 1159 K

(2002), State v. Saltarellz 98 Wn.2d 358, 362 655P2d 697 (1982) Ifthe{}]_j .

standard for adm1tt1ng the evidence under ER 404(b) also becomes the 'V o 5

- standard for determining the sufficiency of proof under RCW '

10.95.020(10), the alleged plan need no longer be relevant to prove some E S

other material fact as the plan itself is the matenal fact sought to be - o
} proved. The decision to admit the evidence need only be based ona ‘
preponderance of the evidence. Yet once admitted on this lower threshold ..

the evidence will establish the element of aggravated murder bevond a

reasonable doubt W1th no addrtlonal proof. Thus engraftmg the standard N

- for admission of ev1dence into the standard for the sufﬁ01ency of proof of . .:'

an element of a crrme necessanly lowers, 1f not ehmmates the State s : -

burden of proof on the element.

| This is a result which the Legislature hvas expressly b'arred in
enacting RCW 10.95.010 which provides “No rule promulgated by'the o
supreme court of Washmgton pursuant to RCW 2.04.190 and 2.04. 200

- now or in the future shall be construed to supersede or alter any of the .
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provisions of this chapter.” Altering the standard for sufﬁcieney of the |

proof of the element in RCW 10.95.020(1) by engrafting onto tt the

standard for admission of evidence under ER 404(b) not Only lowers the ‘ _'. :

standard of proof but also violates the prov151ons of RCW 10. 95 01 0

The State’s next contention was that holding fast to thlS Court’

decisions requl_nng-the State prove a nexus Would serve to render ER - |
404(b) meam'ngless. CP 4068-70. To the c.ontrary, this Court;s cases‘_. and -
| ER 404(b) have.coexisted for years. The State’s argument agatn faﬂs to : "‘-‘: -

comprehend the signiﬁcant difference betWee'n what the State'rnust proft;eri {_‘.v g

to convince a court to exermse its discretion to admit evidence and What

the State must prove to obtarn a conviction of aggravated ﬁrst degree

' ~murder The State remamed free to use ev1dence of the Spokane murders

as proof of a common scheme under ER 404(b). And this .evidence may: - L R

' .serve as proof of the common scheme element‘. But it is sdrnething- f |
alto gether different to say that because evidence was admitted to establish - .
a common scheme for purposes of ER 404(b)‘it necessarily estahlished the‘
common scheme element of RCW 10.95.020(10). The rule and the L
element each stand' alone | L

- This Court has never wavered from the standard of Grzsby and
Dictado that proof of the conmon scheme element requlres proof that the ':

, kﬂhngs are oonnected.
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c. Instruction 20 misstated the common scheme or plan '

element and substantially lowered the State’s burden of proof. Mr. Yates
proposed an instruction which explained:

In order to prove “common scheme or plan” there must
be a nexus between the killings that goes beyond the
mere firing of the fatal shots. The term “common scheme
or plan” refers to a larger criminal design of which the
charged crime is only a part. To prove the existence of -
this aggravating circumstance the state bears the burden
of beyond a reasonable doubt that the killings must be
connected by a larger criminal plan. .

- CP 4035. The court rejected this instruction and instead instructed the
jury using the State’s proposed instruction that:
A “common scheme or plan” means there is a | RPN f
- connection between the crimes in that one crime is done in
preparation for the other.
A “common scheme or plan” also occurs when a person
devises an overarching plan and uses it to perpetrate
' separate but very similar crimes.” '
CP 4106.
: The court Was not required to provide an.instruction on ’the .
definition of the common scheme element. . State V. Jeﬁ”rzes 105 Wn 2d S
398, 419, 717 P.2d 722 cert. denied, 479 U.S. 922 (1986) However
once 1t did so it was required to define the elernent ina manner‘whrch‘l did RO 8
not eliminate or reduce the state’s burden of proof of the element. Statev. AT

Cronin, 142 Wn.2d 568, 579-80, 14 P.3d 752 (2000) (citing Winship, 397 - -

U.S. at 364; State v. Jackson, 137 Wn.2d 712,727,976 P.2d 1229 (1999);
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State v. Acosta, 101 Wn.2d 612, 615, 683 P.2d 1069 (1984); State v, |
McCullum, 98 Wn.2d 484, 493-94, 656 P.2d 1064 (1983); State V. Greenl
94 Wn.2d 216, 224, 616 P.2d 628 (1980)). ‘

The second alternative of the court’s instruction ellminated the |
requirement that the murders each be connected to the common'scheme or
plan Thus the j Jury was free to convict Mr. Yates based only on the R T
~ common fact that he killed both victims in a s1m11ar fashlon . |
This was pre01se1y the result advocated by the State throughout :

' tnal The State marntalned that if it were requlred to prove a connect1on ";

between the murders it would raise its burden of proof. RP 7 3 69 73 86

In closing argument the State told the jury not to be mrsled into bel1ev1ng

the common scheme element required proof of anything 1 mOr_e than o _
similarities between the murders. CP 7574. In fact, in ﬁrst ,r"eq_uesting ‘the»"v’v .
'_court provide an instruction defining common scheme or plan 1n the E

manner urged by the State the State contended 1t was necessary “to »_ ' ,{ R

:preclude the Defendant from suggestrng to the Jury at any pomt 1n t1me
that the State is lrmlted to’ provmg a spec1ﬁc plan, and a factual connectron:h’ o

~ between all the murders.” CP 1688. It was precisely because it altered the R I
“burden of proof that the State desired the mstructron in the ﬁrst place

And this was prec1sely the effect of the 1nstruct10n
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The State was correct in its contention that a requirement of a
nexus would raise the State’s burden beyond merely proving similar
murders were committed. But this simply places the burden at the ievel |
this Court and the statute have long required. What the State'was realty- o
arguing, or perhaps more properly conceding, was that they could not-
prove the common scheme element if held to the standard.of Finch, i
Grisby, and Dictado. »

: ThlS is of course the conclusion reached by the Spokane Skagrt

~and Walla Walla prosecutors which led to the1r decision to enter plea

negotiations. CP 631 It was the view shared by other expenenced capltal‘j:;?_' S

prosecutors who adv1sed Mr. Tucker there were substantial dlfﬁcultles in b

- proving the common’scheme element in a case such as th1s ' CP 634 That ‘ a

the des1re of the P1erce County Prosecutors Ofﬁce to “show up” the

Spokane County prosecutors clouded their ab111ty to reco gmze thls should‘. | ) S

 not permit the lowering of the standard of proof to accommodate-them.- »
Instruction 20 misstated the law and lowered the State’s burden of = .

proving each element of the crime beyond a reasonable doubt, thus =~ )

depriving Mr. Yates of due process under the Fourteenth Amendment and ., . s TN

Article I, § 3 of the Washington Constitution. : "
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d. Because Instruction 20 relieved the State of its burden of

proof on an element of the offense, the state constitution requires reversal. - -

The most fundamental concepts of criminal prbc,edure requife Athe State o

prove to a jury every essential element of a cﬁfne beyond a #gasonable
doubt. Cronin, 143 Wn.Zd at 580 (citing inter alia Winship, 397 U.S. at

364). This aliocation of the burden of proofto fhe prosecﬁtof derives fron‘lb

the guarantees of dﬁe process of law contained in Article I, §3 of the -

' Washington Conétitution and the Fourteenth Aijnéndmerit of thvévfe(jl‘cfé’l -
constitution. Sand;s'tromﬁ 442 U.S. at 520; Acosta, 101 Wn2d at615. -

The more specific and detailed guarantees of the lrigh_t‘ to jury trial T

and “du‘e process of law in the Washington (:Zyohs‘ti‘tution are '_‘t}‘1_‘ek'_on'gin‘_of },: P
this Court’s traditional requifement of autdfhé_ﬁé reversal'Whe‘re" the jury i_s;: o

| instructed in a manner which relieves the pfdsééu‘tion of its.?i)urden of : . ‘;' ; i
proving all the elements of the crime. As the.fe.deral constitutié;;l

_ ,establishes a mlmmum level of protection, -"any:time the vf_ed"era_liv '

 constitution is violated corollary provisions of the state constitutionare . -

necessarily violated. Thus, a separate analysis of the requirements of the Sl

state constitutional violation is appropriate.
i. Articlel, § 21. The»Washington Constitution”
provides “The right to trial by jury shall remain inviolate....”l Const. Art. I, -

§ 21. This includes the right to jury trial in criminal cases. State ex rel.
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- Dep’t of Ecology v. Anderson, 94 Wn.2d 727, 728, 620 P.2d. 76 (1980). In
construing this provision, this Court has heldv that it preserve_s the right as N
it existed at common law in the territory at the_ time of its-adoption.. 'Pasco "
' _i v. Mace, 98 Wn.2d 87, 96, 653 P.2d 618 (1982). The Court..has further
determined that the right to trial by jury Which was kept ‘iinviolate” under _ e
the state constitution was more extensive than that protected under the |

- federal constitution when 1t was adopted in 1789 Id. at 99

. Having already determined that the i ght to jury trial guaranteed by

the Washmgton Constrtution 1s broader than that guaranteed by the federal

: const1tut10n the full analysrs developed in Sz‘atev Gunwall 106 Wn 2d | R

54,720 P.2d 808 (1986), 1s not required. S_ee‘, eg. State y. Young, 1 23
Wn.2d 173, 867 P.2d 593 (1994). Nevertheless, the Gunwall factors

- provide a useful tool for evaluating the application of the specific state - .

- constitutional provisions to the circumstances presented.” -

This Court1 recognized almost 100 years ago that umque language e

provrdmg the “right to trial by jury shall remain 1nv101ate” results in a j_fj.

broader guarantee than that in the federal constitution. State v. Strasbu_rg, _.,“‘ PR "

60 Wash. 106, 110 P. 1020 (1910). The differences are significant = .

? The six factors are (1) the textual language of the state constitution; (2) .
significant differences in the texts of parallel provisions of the federal and state
constitutions; (3) state constitutional and common law history; (4) preexisting state law;
. (5) differences in structure between the federal and state constitutions; and. (6) mattes of o
_ particular state mterest or local concermn. Gunwall, 106 Wn.2d at 61-62.. o o
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because the state constitution sought to preserve the right t‘o | jury trial as iti ) |
had developed during the time between the ,adcption of the federal |
constitution in 1789 and the state constitution ohe hundred;ears later. |
Strasburg, 60 Wash. at 118; Mace, 98 Wn.2d at 99.

The jury trial guarantees of the state const1tut10n operatlng n
conjunction with the due process prov1s1ons glve the accused the nght to X
have the jury pass upon every substantive fact gotng to theque‘stmn of .his . |

- guilt or innocence.’ Strasburg, 60 Wash. at 118 _(defendant_hadﬁ'ght to .j -

present insanity defe'hse to the jury which could not be legisIatively R G
abolished). The Court’s discussion in Strasburg of how th‘e‘e‘ntire cri_miha\l-‘ T
process is groundedb in the right to have all»questions of fact going to .the '
~guilt or innocence of the accused submitted to the j jury has camed from
Strasburg though de01s1ons to decisions such as Cronm
The absolute‘ nature of these rights was .'addressed bythe Court-in‘- S
- the context of the removal of any element from the j Jury S cons1derat10n
. Now, th1s right of tnal by jury Wthh our const1tut1on -
- declares shall remain inviolate must mean something more
than the preservation of the mere form of trial by jury; else
the legislature could, by a process of elimination in
defining crime or criminal procedure, entirely destroy the

* substance of the right by limiting the questlons of fact to be
submitted to the jury. :
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- Strasburg, 60 Wash. at 116. The interrelationship between the state due
process clause and the right to jury trial guaranteed by the state
constitution was specifically worthy of comment.

The due process of law provision of our constitution above
 quoted probably does not, of itself, mean right of trial by
jury; but it does mean, in connection with the provision, .
- “The right of trial by jury shall remain inviolate”, that there .
~ can be no such thing as due process of law in depnvmg one.
+ of life or liberty upon a criminal charge, except by a jury
trial in which the accused may be heard and produce
evidence in his defense, as that right existed at the tlme of
the adoption of our constitution. -

| 60 Wash. at 117. The state constitutional jﬁry right which the COnsvti;cut'idni' :
preserves “inviolafe plainly encompassed the nght to have every element' "
| submltted to the jury. |
With regard to the third and fourth Gunwall factors, Strasburg’vl S
~makes clear that_the state constitutional and common law hiétofy ofthé | : -
right to jury tr1a1 in Washmgton extends to every mgmﬁcant fact upon _
‘which gullt is determmed Id. at 117-18. Strasburg noted | -

- The rlght of trlal by jury must mean that the accused
has the right to have the jury pass upon every '
substantive fact going to the question of his guilt or .
innocence. Otherwise this provision of our constitution;
found, also, in varying language in all the constitutions of
the Union, state and Federal-treasured by a free people ‘for SR
generations as one of the principal safeguards of their - '
liberties-would be rendered void and utterly fail in the ‘
purpose which our people have always beheved it was
intended to accomplish. '
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60 Wash. at 118 (emphasis added). Because preexisting state law required
these issues be presented to the jury, removing from the c"on_sideration Qf
the jury any fact or element necessary to detei'minjng guilt, “has the effect

- of depriving the appellant of liberty Without due process of law, 'especially' o
 inthatit deprives him of the right of trial by jut'y; and is therefore -
unconstitutional.” 60 Wash. at 123-24.

More recently this Court held that where a jury instruction relieves

the state of a burden of proving one of the elenients of RC—W- 1'0 95 020 : R .

harmless error analysw cannot apply. Thomas 150 Wn. 2d at 849

The structure of the state const1tut1on as a 11m1tat1on on the
otherwise plenary power of the state to do anythmg not expressly
- forbidden supports the rigorous enforcement _of the jury trial guarantee

against encroachment by the legislature or appellate courts o‘ij review of - .

- trial court proceedings. Gunwall, 106 Wn.2d at 66. Furtherrfio_re, because el

- the state constitution, unlike the federal constitution, guarantees these_
fundatnental rights rather than restricts them, the structural differences
‘point toward bro-ade_r. independent state conétitational preteCtibﬁs. Id 'atb A
o _ _

Finally, the eenduct of criminal trials in state courts 1s a matter of i

particularly state or local concern which does not warrant adherence toa -
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national standard. Gunwall, 106 Wn.2d at 62; State v. Boland, 115 Wn.2d N
571,576, 800 P.2d 1112 (1990).

The long and independent history of the state constitutional right to -
jury trial provided by Article I, § 21, which i.s broader in scope and |
application than the federal provision, guarantees the right to a.jury
' determlnatlon on every element. This guarantee ultimately supports the
rigid requirements this Court has traditlonally nnposed where the ‘
instructions fa11 to ensure the jury renders a verdlct encompassing eve_r.yi‘-‘l"_'
substantive fact going to the question of guilt or innocence._ | T

i, Article I § 22, Article I, § 22 of the _Washington =
Constitution contains a separate provision guaranteeing the right to jury 1n N
a criminal trial, and does so in conjunction with the prov151ons of nghts of
‘the accused 1nclud1ng the right “to have a speedy public tnal by an’
- impartial jury. of the county in which the offense is charged to have been -
~ committed . . ..” When read in conJunction with the guarantee that the
' “accused “shall have the right . . . to demand the nature and cause of the |
accusation against him [and] to have a copy thereof . . . .”, this provision
of the Washington Constitution creates a very specific right to jury verdict
| on the elements of the crime charged. Cizy'of Seattle v. Norby, .88 -

Wn.App. 545, 561, 945 P.2d 269 (1997) (failure give unanimity
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instruction results in a violation of the right to a unanimot:ts jﬁry verdiet
under ArticlelI, § 22).
Because of the several ways in whioh the right to a proper
determination by the jury on each element arises from the state
constltutlon the nght warrants rigorous enforcement. The 1ntegnty of the B 55

trial process and the re11ab1hty of the result are both cast 1nto doubt When

the jury is erroneously 1nstructed in a way Wthh does not. hold it to the | : 2 e
‘constltutlonal burden. For that reason, fallure-to obtaln a Jury finding

beyOnd a reasonable doubt on every element of a crime reqnites reVer‘sal'

of the conviction. | »

i7i. Relieving the State of its burden of nrovin,q‘ '

. each element of a crime requires reversal. Instructing the juryin a manner - . )

whi_ch relieves the State of its burden to establish every elent'ent of gullt .'
requires automatic teversal because the omtssion or misstatendent is so |
fundamental that the verdicts upon which they are based are inherent.ly’
unreliable. State V. Jackson 87 Wn.App. 801 813,944 P. 2d 403 (1997),1 ‘.
affirmed, 137 Wn 2d 712,976 P.2d 1229 (1999) (01t1ng Sullzvan V.
Louzszana 508 U S. 275, , 113 S. Ct. 2078, 124 L. Ed. 2d 182 (1993))

Harmless error ana1y31s is 1ncompat1b1e with the absence of an -
actual verdict based on properly defined elements found beyond a :

) reasonableldoubt.' Thomas, 150 Wn.2d at 849. Lacking a proper' verdict," e
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the appellate court would be infringing the right to a jury triel by holding

that no reasonable jury would have found otherwise. Carella v |

- California, 49l U.S. 263, 269, 109 S.Ct. 2419,105L.Ed.2d 218 (1989).

(Scalia, J., concurring); California v. Roy, 519 U.S. 2, 117 S.Ct. 337, 339— : .' '

40, 136 L.Ed.2d 266 (1996) (Scalia, J., concurring). |
 State v. Hughes reiterated the point that traditional harmless error e

inquiry could not apply where the element was not properly submitted to |

the jury in the first place. _ _Wn.2d _, 110 P 3d 192, 205 (2005) (c1t1ng

Sullzvan 508 U.S. at 279-80). Sullzvan concluded that even 1f a Jury is .

~'-1nstructed on each of the elements the failure to inform the Jury that 1t
~-must make its ﬁndlng beyond a reasonable doubt could never. be deemed S
- harmless. 508 U S. at 279-80. This is so because where there has not
beena proper Verdict on each element beyond a reasonable doubt :

The most an appellate court can conclude is that a jury -
would surely have found petitioner gu1lty beyonda
- reasonable doubt--not that the jury's actual finding of gullty
beyond a reasonable doubt would surely not have been -
different absent the constitutional error. That is not enough
. The Sixth Amendment requires more than appellate
speculation'about a hypothetical jury's action, or else
directed verdicts for the State would be sustainable on -
appeal; it requires an actual jury ﬁnding of guilty ‘

(Citations omitted, emphasrs in ongmal ) Ia’ at 280 see also Hughes 110"‘:'

P. 3d at 205.
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Because the error in this case permitted the jury to convict Mr.
Yates of aggravated murder in the absence of proof beyond a reasonable
doubt of the statutory elements, as in Sullivan and Hughes ‘.‘the're is .no
object. .. -upon Whieh harrnless-error scrntiny .can operate. 2 Sée Sullivaa :
508 U.S. at 280 At best this Court could ask “what mlght the Jury have
done had the State’s burden of proof been properly deﬁned?” ‘ThlS is | S o
| appellate speculatron” and not harmless error ana1y31s Id -As in |

Sullzvan because Instruct1on 20 relieved the State of its burden of prov1ng o

~ the elements of the offense beyond a reasonable doubt the ¢ error cannot be o
deemed harmless.
Because the jury was not properly informed that a nexiis must eXist

between each killing.which was a part of the c0mrnon scherne'qr_plan Mr. S

Yates’s conviction and sentence cannot stand.

v, Federal use of the eons'titutionalfharrnless errer.‘_};.»-:'

 test with respect to erroneous jury instructions is irrelevant to this case. -

This Court has previously relied upon the analysis adopted bythe United | .
vStat_es Supreme Céurt in Neder v. United States, 527U S. 1 1195, Ct. .

v 1827; 144 L.EdlZd'?rS (1999), to conclude an erroneous aecenrplice -

liability jury instruction could be subj ect toa harmless error analysis: “

State v. Brown, 147 Wn.2d 336, 340, 58 P.3d 889 (2002). H‘QW'_ever, o o

Brown does not _dictate the result here.
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First, Brown did not concern an instruction which u'lisstated the
state’s burden with respect to an element. See, State v. Teal, 152 Wn.2d
333, 338-39, 96 P.3d 974 (2004) (holding accomplice liability is neithera = =
separate element nor an alternative means of committing a crime.)
Subsequent to Brown, this Court concluded that an instruction which

mlsdeﬁnes an element of RCW 10.095. 020 can never be deemed

harmless Thomas 150 Wn. 2d at 849. Th1s Court re1terated that pomt in-

Hugkes 110 Wn. 2d at 205. | |
Second, Brown does not mention or address the implications of the

Washington jury tr1a1 right. The sum of thej'c'_(")urt’s discuss_ien ef tllei:ss}ue R

‘was:

The United States Supreme Court has held thatan
~ erroneous jury instruction that omits an element of the
o foense is subject to harmless error analysis:

Unlike such defects as the complete deprivation of counsel
or trial before a biased judge, an instruction that omits an
~ element of the offense does not necessarily render a :
- criminal trial fundamentally unfair or an unreliable vehlcle s
for deterrmmng guilt or innocence. - o
[Neder 527 U S. at 9]. We find no compelllng reason Why B
this Court should not follow the Umted States Supreme -
Court's holdmg in Neder. .
_ Bfown, 147 Wn.2d at 340. As such, Brown offers little to this 'analysis, o -

In any event, the logical flaw in the Neder decision was identified -

by Justice Scalia who began his dissenting opinion in Neder_l)y noting that . [
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Sullivan reaffirmed the rule that it would be a structural error to “Vitiate all
the jury’s findings” with an inadequate reasonable doubt instruction.
The question that this raises is why, if denying the right to
conviction by jury is structural error, taking one of the -
elements of the crime away from the jury should be treated
differently from taking @/l of them away-since failure to
prove one, no less than failure to prove all, utterly prevents
conviction.
" Neder, 119 S.Ct. at 1845 (Scalia, J., dissenting).
In light of Thomas and the absence of any state constitutional

analysis in Brown this Court must reverse Mr. Yates’s conviction and

sentence.

e. Even if a harmless error analysis could apply. reversal is.

required m this case. :Assuming arguerido that harmless o ar_lalyeisf f E
- could apply, the e_rror rn this case nonetheless requires this Court reverse
‘both Mr. Yates’s conviction and sentence. ‘

To prove a constitutional error is hanhless, the State rnust prove R
| beyond a reasonable doubt the error did not “contribute to the Verdrct | B | . -
 obtained.” Chapman v. California, 386 U.S. 18,2324, 87 S.C. 824, 17 3
L.Ed.2d 705 (1967). The harmless error standard is not met by ER
speculating that a hypothet1ca1 reasonable juror relying on the properly
admltted evidence could have reached the same verdict, but rather .

requires the State prove this specific jury would have reach_ed the same. -
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verdict. State v. Anderson, 112 Wn.App. 828, 837, 51 P.3d 179 (2002), ‘
review denied, 149 Wn.2d 1022 (2003).
The inquiry . . . is not whether, in a trial without the error, a
guilty verdict would surely have been rendered, but
whether the guilty verdict actually rendered in this trial was
surely unattributable to the error. This must be so, because
to hypothesize a guilty verdict that was never in fact’
rendered —no matter how inescapable the findings to
support that verdict might be — would violate the Jury-tnal
guarantee v
. Sullivan, 508 U.S. at 279. Thus, unless the State can prove-that the. Jury’s o
verdict as to the c_emmon scheme element is in no way at‘t‘rihutahle.to o
Instruction 20, ‘the‘ error requires reversal.
The State ‘seught an instruction defining the commoh Scheme S
. element in the manner of Instruction 20 precisely because 'the State

maintained that if it were required to prove a connection between the

mutders_ its burden of proof would be higher. RP 7369, 73 86 vThe State”

contended the instruetion was necessary “to preclude the D'efendant rfrorri'i o . . o

: suggestlng to the Jury at any pomt in time that the State is 11m1ted to =

provmg a spe01ﬁc plan and.a factual connectlon between all the murders‘ ”ff GV

" CP 1688,

Once itsucce'eded in setting a lower threshold of proof, the State

urged the jury to use the lower standard to conv1ct Mr. Yates The deputy , ‘, .

- prosecutor spec1ﬁcally told the jury not to let the defense conﬁ.lse it 1nto o o
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believing the common scheme element required proof of anything more .‘
than similarities between the murders. CP 7574. The State acknowledged
 to the jury “there is no contention” that Melinda Mercer and Connie Ellis
were killed as part of an overarching plan. RP 7477. H

It was precisely because it lowered the burden of proof that the
State requested the instruction in the first place This was exactly the |
effect the 1nstruction had. Based on.its admlssmn at trial. the State cannot
prove the error was harmless. | |

- -1. Reversal of the sentence is required As set forth '_.' -

below, Mr. Yates contends Instruction 20 not only reheved the state of its s
burden of provrng the common scheme or plan element but also affected : .
- the verdicts on th'e'remairiing two aggravating 'elements requiring reversal

of the convictions as a whole. Even if the erroneous Jury 1nstruction only

) affected the j jury’s verdlcts on the common scheme element reversal of

~ the sentences is requlred.

RCW 10.95.060(4) requires a jurv ina special sentencing
proceeding to answer the question: “Having 1n mind the crime of which

the defendant has been found guilty, are you convinced beyond a

reasonable doubt that there are not sufficient rnitigating ‘ciricurnstances'_toil Vi R

merit leniency?” See CP 4445 “The jury is not instructed to consider the R

- crime and separately consider the aggravating factors. Rather, the
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aggravators describe the circumstances of the ‘crime’ for Whiéh [the
| defendant] was found guilty.” Brett, 126 Wn.2d at 170. Thus, by |
lowering the burden of proof on a single elerhent, Instruc“nion>20
: necessarily impacted the first part of this question, as the crime of - |
conviction was predicated on the incorrect standard.
Sdllivan cautioned a harmless error analysis cannot ask 'Whetheif‘ .

the jury could have rendered the same verdict had they been properl}?‘: . _ .

instructed, but must instead ask whether the error contributed to the- : LRI

verdict actually ob‘tai‘ned. 508 U.S. at 279. Where the State éought an _' o
- instruction for the ei;presé purpose of lowering the standard of proof, and
- then urged the jury to rely upon that lower standard, the Statc cannot prove -

beyond a reasonable doubt the jurors’ answers to the questidn 'Sé;t forthin - o

RCW 10.95.060 were not attributable to the error in Instruction 20, It~ -~ = -

does not matter that fhe jury could have feachcd the .same Verdlct b'aéed i E
only on the remaining two aggravating factors. Instead, the Stafé musf '

prove the jury_réacﬁed present verdict with no attributable taint from f
Instruction 20. _Sullz'van, 508 U.S. at 279. ‘Thvev State cannéf fﬁéet th13 |

‘burden and the sentence must be reversed. . .-

' ii. Reversal of the convictions is also required. In - o S
addition to the common scheme aggravating element the jury was

- instructed to, and did, return verdicts on two other aggra\'fating'_'elemer‘lts:_.f S
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(1) that the murders were committed in the course of a robbery and (2) that |
the murders occurred to conceal the commission of a crime. CP 41 64,
4168.

The State offered no direct evidence that Ms. Mefcef or Ms. Ellis
. had been robbed. Instead, witnesses testified that no monej W‘as found on - -
either woman’s body. The evidence establishéd, however,"that Ms Mgrcel; :  _ - .
. had no money wii'énv éhe was last seen as it Waé her intent ;co_ “‘tufn a trick”
to obtain sufficient funds to buy heroin. RP 5326. The eﬁdence alsvonj L
established that Ms. Ellis often had little or no money in her possession.
RP 7192-95.‘

| The State did offer other evidence iﬁé_luding an “e,xpefc,’-’b Lynn

AEvérto'n, who .testifﬁed, over objection, prostitutes always thain_paymenti : : T

first. RP 4425-26. Ms. Everson also testified the women dfte_n keptthe = T

money in their shoes. Other witnesses, who had worked as prostitutes,
- testified it was their practice to collect the money before performing any
sex-acts. RP 7037.. -

In its closing argument, the State told the jury the common 's_chéme:f‘-

included a plan to rob the women Mr. Yates killed. RP 7489. The,State.‘ B T

also told the jury that the attempted murder of Christine Smith Was _the-"_ i

template for each of the femaining crimes. RP 7459. Ms. Smith testiﬁedﬁ . f‘ |
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Mr. Yates had given her $40 for oral sex and demanded the‘moneyfrom
her after he shot her. RP 4500, 4507.

The State’s invitation to roll the remaining aggravating elements

into the “common scheme” allowed the jury to look past the dearth» of -

evrdence of an actual robbery of either Ms Mercer or Ms. Elhs to convrct
* Mr. Yates of the robbery aggravating element as well based on mere . .
: speculat1on. In light of the paucity of evidence and the invitation it
. extended to the jury, the State cannot prove beyond a reasonable doubt |

that the error in Instruction 20 did not impact the jury’s verdict on'the =

remaining aggravators as well. Thus, reversal of the conviction.of - .= - .

~aggravated murder is required.

7. IN THE ABSENCE OF PROOF BEYOND A
REASONABLE DOUBT OF THE THREE -
AGGRAVATING ELEMENTS, MR. YATES’S
CONVICTIONS DEPRIVED HIM OF DUE
PROCESS OF LAW GUARANTEED BY THE

. F OURTEENTH AMENDMENT '

a. Due process requires proof-beyond a reason‘able doubt - L

of everV element of the crime. Ina cr1m1na1 prosecutlon the Due Process SR

Clause of Fourteenth Amendment requires the State prove each element of
the crime charged beyond areasonable doubt. Winship, 397 US. at 364
Green, 94 Wn.2d at 220-21. Evidence is sufficient only if, in the light b'

- most favorable to the prosecution, a rational trier of fact could have found -~
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the essential elements of the crime .beyond a reasonable doubt. Jackson v.
Virginia, 443 U.S. 307,319, 99 S.Ct. 2781, 61 L.Ed.2d 5'60"_(1'979)';
‘Green, 94 Wn.2d at221.
The aggravating elements of aggravated first degree murder are

elements of the offense. Ring, 536 U.S. at 609, Mills, 109 P.3d at 419.

b. The State failed to offer sufficient proof of the three

aggravating factors in this case.

i, The State did not estabhsh the murders of Conme_ S

Ellis and Melinda Mercer were a part of a common scheme or plan A

person commrts aggravated .ﬁrst degree murder‘ where he co’mmrts

»premedltated murder there is more than one v1ct1m and the klllmgs area -

_b part of a common scheme or plan. RCW lO 95 020(10) Two or more-

murders may bea part of a common scheme or plan if there-i‘s a nexus -
bet\tveen them other than the killer. Pirtle, 127 Wn.2d at 661-62; Fi'nc'h,vj -
137 Wn.24 792; Guloy, 104 Wn 24 at 416. .

While the State’s evidence did establish Mr. Yates killed “more

than one” person, Ms Ellis and Ms. Mercer, the State offered no evidence e

to estabhsh anexus between these two k1111ngs other than Mr Yates. The S

State argued it need not even prove both murders were a part of. the same B

~ common scheme or plan RP 7262, 7322, 7325 26. The State conceded to l"'::’, R .:
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the jury it was not contending that the murders of Ms. Ellis and Ms.
Mercer were part of a single overarching plan. RP 7486.
Unless the State established there was- more than one common '

scheme or plan, and that the murder of Ms. Ellis fell within‘. one, and"the ‘ |
- murder of Ms. Mercer fell within another, the State was required to prove e
there was a nexus between the two k1111ngs | In addition, the State was
requlred to prove a nexus between these twe murders and every other‘ .
murder which the State alleges were a part of the same common scheme..

" In cases in which this Court has addressed this aggravatlng
. element the “kﬂlmgs” WhJCh were alleged to be apartofa common

scheme were the current killings for which the defendants Were tried and )

convicted. For example, in Grisby, the'codefendants Wer_e_convicted.Of L s

five counts of aggravated murder which colleetively arose':ﬁem a cbmmon S
scheme of retaliating against a drug dealer for supplying the defendants E
- with “bad drugs ”97 W 2d at 496. In Guloy, the defendants were each

conv1cted of two counts of aggravated murder for killing two umon

' 'ofﬁc,ials as part of a‘common' scheme to dampen reform effo‘rts w1th1n“ﬂ'ie_ | ”'-f{ L
union and to further .the gambling interests of the gang of which the o
defendants were members. - 104 Wn.2d at 416-17. In Pirtle; the defendant" S
was convicted of two counts of aggravated murder for killing two

employees of a Burger King restaurant, the defendant’s former employer,'f _ i
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in retaliation for the defendant’s firing, which plan also included an intent
to rob the restaurant. 127 Wn.2d at 663. In Finch, the defendant was
convicted of two counts of aggravated murder for killing a tenant living atv
the home of his ex-wife and a sheriff’s deputy who was responding to a
911 call 137 Wn 2d 792. The Court found sufﬁment eV1dence ofa.
. common scheme exrsted as a reasonable Jury could find based on the
defendant s own statements that the defendant 1ntended to k111 pohce |
'ofﬁcers respondmg to the 1n1t1a1 shootlng Id. at 836-37. Mr Yates has
‘been unable to -locate any decision of this Court in which the St‘ate was
deemed to have presented sufﬁc1ent evidence to establish the common k
scheme or plan element where the State rehed on one current murder and : 5
- one or more murder for which the defendant had‘already been convlcted.‘ |
By contrast, here the State’s theory was not that the murders of
Connie Ellis and Melinda Mercer were connected to one anOther by a

common scheme or plan but that each of them separately was a part ofa =

common scheme w1th one or more of the murders for Wthh Mr Yates had{‘.
prev1ously been conv1cted of committing in Spokane The State o
vociferously argue_d against instructing the jury that the murders'need be

" .connected, arguing that doing so would require the jury to ignore the
Spokane murders. RP 7322, 7325. The State conceded the jury might

~ have a reasonable doubt as to whether Connie Ellis’s murder was a part of L
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the same common ccheme as Melinda Mercer’s deelth and th‘uslwoulcl he
required to answer no to that aggravating factor with respect to Melinda
‘Mercer as well. The State ergued that requlring that the murders of both
Connie Ellis and Melinda Mercer to be a part'vof the same common‘scher"ne
. would raise the State’s burden of proof beyond_that which l&as required.
RP 7369, 7386. Finally, the State told the j.ury “there is no contentlon” |
that Melinda Mercer and Conme Ellis were krlled as part of an |
overarching plan RP 7477. |
Ignonng the State’s concession of its lack of proof connectlng the | N S
two present charges the evrdence in fact does not estabhsh the rcqu1red _ S
nexus between the two. | |
Melinda Mercer Was' last seen in North E,Seattle on'ljecenlber 6, .‘j
>199‘7, when she tolcl a friend she was going to engage in an act of . a “ e . |
~ prostitution to earn enough rnoney to buy heroin; RP 5326-29. vHerf. . l'» |
. remains were disco‘rered the following morning in a vacant field in Pierc'e. s .‘ i
Counfy. RP 5308. Plastic bags were found over her head. DNA testing |
estabhshed Mr. Yates was the source of semen dlscovered in her vagrna , :
RP 6754 Ms. Mercer was shot with the same type of bullet and by the . : 2
- same gun as six of the women killed in Spokane RP 6410- 12 Ms..

Mercer was Caucasian and had been raised in Centraha. ‘
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Connie Ellis’s remalns were discovered in Pierce County on
October 13, 1998. RP 5737-43. By the time of discovery very little soft
tissue remained. RP 5905. No DNA results"were offered.- Ms. -Ellis Was |
shot with a similar type of bullet but fired ﬁom different gun, a gun used

to shoot two of the victims in Spokane. RP 6426—27 A blood stain found o

* in Mr. Yates’s van matched Ms. Ellis’s blood, RP 6766-68. Plast1c bags )
were found over her head. RP 5008. Ms. Ellis last appeared ata
" methadone clinic.‘for her prescribed dose on September 17, 1998. RP. -
6020, Ellis was Native American from South Dakota. RP 6029.

In its best 1ight the evidence established Melinda Mercer and e N
Conr]ie Ellis were l;illed by Mr. Yates. Houvev.er,' this is not ‘sufﬁeierit‘to .A
establish the nexus required to prove the co.rnr'non scheme[or plan

aggravator as this Court said the State must prove a “nexus between the W R |

o kﬂhngs and not the lqllers ? Guloy, 104 Wn 2d at 416. The State did not -

‘meet its burden of proof with respect to the common scheme element. -

#i. The State did not establish the murders of

Corlnie Ellis and Melinda Mercer were committed in furtherance of a.

. robbery. RCW 10.95.020 provides in relevant part:

A person is guilty of aggravated first degree murder, a
class A felony, if he or she commits first degree murder as
defined by RCW 9A.32.030(1)(a), as now or hereafter
amended, and one or more of the following aggravatmg
01rcumstances exist: :
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(11) The murder was committed in the course of, in
furtherance of, or in the immediate flight there from one of
the following crimes: :

(a) Robbery in the first or second degree

Proof of this element requires proof ‘of an intimate COnnection
between the murder and felony. State v. Brown 132 Wn. 2d 529, 607-08, '

940 P.2d 546 (1997) (01t1ng State v. Golloday, 78 Wn.2d 121 132 470

P. 2d 191 (1970), overruled on other grounds State V. Arndt 87 Wn. 2d '

374,553 P.2d 1328 (1976)). “A “causal connection’ must‘b.e clearly. L |

established between the two. In other words, ‘more than a mere

coincidence of time and place is necessary.” (Cltatlons omltted ) Brown

- 132 Wn.2d at 608.

The effort in Brown to define the requirements of this element was o : o

based entirely on cases addressing noneapital felony mufder charges Se'e; PR

Brown 132 Wn.2d at 608 09 (dlscussmg, Golloday, 78 Wn 2d at 121

: (felony murder pred1cated on robbery); State V. Leach 1 14 Wn 2d 7 OO

790 P.2d 160 (1 990) (felony murder pred1cated on arson) Sz‘ate v. Dudrey, ; B

| 30 Wn. App 447, 635 P.2d 750 (1981), review denied, 96 Wn.2d 1026
. (1982) (felony murder predicated on burglary)'). In the eontext ofa

" noncapital felony murder charge this Court;l‘ong ago held - L
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It may be stated generally that a homicide is committed in

the perpetration of another crime, when the accused,

intending to commit some crime other than the

homicide, is engaged in the performance of any one of the

acts which such intent requires for its full execution, and,

while so engaged, and within the res gestae of the intended
crime, and in consequence thereof, the killing results." It

must appear that there was such actual legal relation ,
between the killing and the crime committed or attempted, =~
that the killing can be said to have occurred as a part of the
perpetration of the crime, or in furtherance of an attempt or .
purpose to commit it. In the usual terse legal phraseology,
death must have been the probable consequence of the
unlawful act.

(Emphasis added.) 'Sz‘az‘e v. Diebold, 152 Wash; 68, 72,277 P.'394 (1929). <

Thus, to prove tlns element of the offense the State Was requlred

~ to prove that Mr. Yates 1ntent1ona11y killed Ms Ellis and Ms Mercer W1thf: . '

the mtent and for the purpose of robbing them. It is not enough that the

 State prove that Mr. Yates intentionally killed the victims and also

committed a robbery, as. “more than a mere.coincidence of time and place "~ - -

. is necessary. d Brown 132 Wn.2d at 608. The intent to take the property L K R

. must have been the reason for committing the murders. See Dzebold 152 S

Wash. at 72. Thus, the State does not meet its burden merely by showing.
that Mr. Yates ‘took property from Ms. Ellis: and Ms. Merc'er after he _
1ntent1ona11y killed them Yet this is the sum of the State’s. ev1dence on

this pomt
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The State’s theory was that all prostitutes get paid up front; that no

money was found on either Ms. Ellis or Ms. Mercer; thus Mr. Yates must

have killed them with the intent to rob them OtherW1se the State only WA o

estabhshed a murder followed by a theft. Theft however 1s not among
those crimes listed in RCW 10.95.020, and thus could not support the

" aggravating element. At best, the State’s evidence establisheo'a robbery
.whi‘ch was incidental to the murders, but it fell far short of establishing L
 that the murders were vcommitted for the purpose of robbthg_ the'yicti‘ms..‘ B
: vIndeed, the State;s‘principal argument to the jury was that the dnvmg ,
'purpose of the killihgs was Mr. Yates’s desire to engage in sexual aetivity‘ "
with the bodies. If this is so, again at best the State has proven an j .
incidental taklng of property, not that the murders were comm1tted 'ﬂfor the E -
“purpose of committihg a robbery. :

The eV1dence established Ms. Mercer d1d not have any money

| .7 vvhen she was last seen, and that it was unhkely that Ms. Elhs d1d either.

: ) The State never estabhshed that either woman recelved anythmg of Value "

from Mr. Yates before they were killed. The State merely proved that no _'_ o

. money was recovered with either woman’s remains.
“The existence of a fact cannot rest in guess, speculation, or -

conjecture.” Golloday, 78 Wn.2d at 129-30 (quoting Home Ins Co. of 1 ‘

New York v. Northern Pac. Ry., 18 Wn.2d 798, 140 P.2d 507 (1943)). The : B
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State’s robbery theory rests entirely on speculat1on and conJ ecture, rather a
than proof beyond areasonable doubt.

iii. The State did not establish the murders of

Connie Ellis and Melinda Mercer were committed to conceal the

commission of the misdemeanor of patronizing a prostitute. RCW -

10.95.020vprovivdes‘ in relevant part:
A person is guilty of aggravated ﬁrst_ degree murder',va :
- class A felony, if he or she commits first degree murder as
defined by RCW 9A.32.030(1)(a), as how or hereafter
amended, and one or more of the followmg aggravatmg
circumstances exist: :
(9) The person committed the murder to conceal the _
commission of a crime or to protect or conceal the identity
of any person committing a crime, including, but - ,
specifically not limited to, any attempt to avoid prosecutron o
as a per31stent offender as defined in RCW 9.94A.030.
Proof of this element requires proof that the specific intent of a murder SR
was to conceal the v?commission of a crime. Pirtle, 127 Wn.2d at 628; ST
Jeffries, 105 Wn.2d at 420.
In its best hght the State s ev1dence was that both Ms Elhs and
_Ms Mercer Worked as prostltutes prior to the1r deaths. The State argued
that Mr. Yates s act1ons were spurred by his concern that if it was
- drscovered he V1s1ted prostltutes that 1nformatron would be detnmental to

his future rat1ng or promot1on in the mrhtary ‘The State’s theory suffers

one enormous logical flaw: it hinges on the notlon that Whrle"Mr. Yates:
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was concerned for the consequences on his career of the misdemeanor
offense of patronizing a prostitute, he did not fear similar consequences
- from commission of the most serious offense of aggravated murder; in
short that prostitution offenses would be fronvned upon by the military but - o
not murderf Moreover, in light of the testimony of severai current and
former prostitutes patronized by Mr. Yates but not killed, the State’s
theory faﬂs apart, as it now must be that Mr. Yates was only 1nterested in
concealing his m1sdemeanor crimes in some rnstances but not inothers.

It is not enough that the State establish the concealment of his
patromzmg offenses was a result of the murders but rather the State was .
requlred to prove that was the purpose for the murders As th1s Court
cautloned in Golloday “the existence of a fact cannot rest in guess
_» specnlatron, or..conJecture.”, 78 Wn.2d at 129730. The evidence offered by
the State invited ‘if not required the jury to sli;ecnlate that if j'as‘_ a" result of o ,. ”
the murders Mr. Yates succeeded in concealing the crime of patronizing a o
prostitute that must have been the purpose of the murders. This is o
insufficient to establish Mr. Yates’s specific intent in killing Ms Mercer L
‘and Ms. Ellis was to conceal his crime of p'at'ronizing a prostitute

Moreover, the conclus1on that Mr. Yates specrﬁcally murdered the .

women. to conceal hlS m1sdemeanor offense is 1nconsrstent W1th the -

conclusion that rather than an end in and of themselves, the 'mur'ders were v
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ameans to end, i.e., committed as part of a common scheme to engage in .
sexual activity with the bodies after death. In its best light, ﬂile State’s
evidence established that by killing Ms. Mercer and Ms. Ellis Mr. Yates’s
misdemeanor offe:ise was not immediately feyéaled. But this :is
something alto gethef different from proﬁng this was the result he
 specifically intéhdéd.

‘There Wés in.sufﬁcient evidence to prove the aggraveiting element
that Mr. Yates qomrhitted the murders of Ms. Ellis and Ms i(@ercer With "
the spéciﬁc intent to conceal his commission of the crime of ‘pvatron‘iiirllg'f a S

prostitute.

c. The Court must reverse Mr. Yates’s convictions and - G
sentences. The State did not present sufficient evidence from which a
rational trier of fact ¢ou1d find Mr. Yates cofrimitted the mﬁid_ers of Ms. . o

Ellis and Ms. Mercer (1) as part of a common é_cheme or plén; @)in

furtherance of the bri_me of robbery; or (3) to conceal the cdmmissidn of o

- the misdemeanor of patronizing a prostitute. Where a conviction is

reversed for insufficient evidence, the double jeopardy clause requires.

reversal of the conviction and dismissal of the charges. State v. Hardesty, o

© 129 Wn.2d 303, 309, 915 P.2d 1080 (1996); Burks v. United States, 437
U.S. 1,18, 57 LEd.2d 1, 98 S.Ct. 2141 (1978). Thus, this Court must

reverse and dismiss Mr. Yates’s convictions.
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